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PROGRAM 



THOBSDAY, JUNE 29, 1922. 

OPENING SESSION. 
Meeting Called to Order at 1:00 P. M.^ 10th Floor Seelbach HoteL 

Invocation: 
Br. Charles W. Welch. 

Address of Welcome: 
Mayor Huston Qnin. 

President's Address: 
W. W. Crawford. 

Appointment of Auditing Committee. 

Beport of Investigating Committee: 
John J. Davis^ Chairman. 

Address — ' ' Massachusetts Trusts ' ' : 
Hon. Charles I. Dawson, Attorney General of Kentucky. 

Beport of Executive Committee: 
W. Ir. Porter, Chairman. 

Beport of Secretary: 
J. Verser Conner. 

Address — * * Taxation ' ' : 
Bainey T. Wells, Chairman State Tax Commission. 

Discussion. 

Beport of Trial Committee: 
B. C. P. Thomas, Chairman. 

Beport of Committee on Declaratory Judgments: 
C. S. Nunn, Chairman. 

Appointment of Chairmen from Appellate Districts to call meetings for 

selection of a member of the Nominating Committee for each 

Appellate Court District. 

Adjournment for 10 minutes for meetings of members present from each 

Appellate Court District for the purpose of selecting members 

of the Nominating Committee. 
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Report of Chairman from each Appellate District and appointment of 
Nominating Committee. 

EVENING SESSION. 

Called to Order 8:00 P. M. 

Addem — ^'^ Bocks in the Reconstruction Stream": 

Silas H. Strawn, Chicago, 111. 



SECOND DAY. 
FRIDAY, JUNE SO, 1922. 

Report of Auditing Committee. 

Report of Treasurer: 

D. Collins Lee. 

Address — ''Some Great Lawyers of Kentucky": 

Judge J. H. Hazelrigg. 

Report of Membership Committee: 

Kendrick Lewis, Cliairman. 

Report of Necrology Committee: 

Wm. P. Kimball, Chairman. 

Address — * * When is a Foreign Corporation Doing Business 

in Kentucky?": 

Aubrey Barbour. 

Report of Law Reform Committee: 

David R. Castleman, Chairman. 

Report of Committee on Legal Education and Admission to the Bar: 

John C. Strother, Chairman. 

Address — "The Wilkinson Conspiracy": 
Judge Shackelford Miller. 

Suggestions for the Good of the Association and Resolutions 
from the Floor. 

Report of the Nominating Committee. 

Election of Officers and Executive Committee. 

Miscellaneous Business. 

Adjournment. 



BANQUET--7:30 P. M. 

LOUISVILLE COUNTRY CLUB. 
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Proceedings of the Twenty-first Annual Meet- 
ing of the Kentucky State Bar Association 

HELD IN LOUISVILLE. KENTUCKY. 
JUNE 29 AND 30. 1922 



The Twenty-first Annual Meeting of the Kentucky 
State Bar Association convened on June 29, 1922, in the 
Auditorium of the Seelbach HoteL 

It was called to order by the president, Mr. W. W. 
Crawford, who said: The convention will please be in 
order and we will have the invocation by Dr. Welch. 

Eev. Dr. Chas. W. Welch : Our Father and God, we 
welcome Thee again with thanksgiving and with grati- 
tude. Thou hast been generous and kind to each of us 
and to all those whom we represent. We bring our own 
hearts and lives to Thee and we thank Thee for this Asso- 
ciation and for its officials who have made it do better 
work according to Thy will. 

We thank Thee also for our country and for all those 
who in the years gone by have given of their best to make 
it more like what Thou wouldst have it to be. We thank 
Thee for the lawyers of this nation who, looking forward 
under Thee, have shaped its destinies and have made it a 
success and put it in the front rank of the nations of the 
earth. We pray Thee that more and more this country 
may become what the best in it would have it to be and 
may this meeting throughout its entire session look for- 
ward to the strengthening of the ties that bind our hearts 
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and lives to Thee. Help us more and more to make liti- 
gation more unnecessary and that we may strive to make 
our hearts and minds and lives to become according to 
Thy plan and Thy purpose. Hear us in this our prayer 
and keep us throughout this day and forever. Amen. 

The PBEsmENT: Gentlemen: As you know, one of 
our members is the chief executive of this city and he 
is here today to welcome you. I present Hon. Huston 
Quin. 

Mayob Quin : Mr. President and Friends : When I 
was somewhat younger than I am now the boys and girls 
used to have autograph albums in which they got their 
friends to inscribe their names and an appropriate verse 
or two, and one of those verses that I remember runs 
something like this : 

''As scribbling in albums remembrance assures, 

With the greatest of pleasure will I scribble in yours." 

And expressing that sentiment, but transposing the 
words somewhat, let me say : 

''If welcoming conventions good fellowship assures, 
With the greatest of pleasure do we welcome yours.'' 

Really I am glad to have you in Louisville today. 

When I was asked to make this address of welcome it 
seemed to me that it was just the other way, that it was a 
welcome to me rather than to you because it seems like 
it is a good thing for me to be back again with the folks 
I have been separated from for three or four years. Not 
that I have not enjoyed the fellowship I have had during 
all this time, but it is like really a home-coming. You 
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all know how you feel when you have been away from 
home for a long time and then come back and see your 
old friends and associates and hob-nob with them. So, 
after three or four years away from the active practice 
of the law, it is a happy and an agreeable occasion for m6 
to come here and see you and be with you, even for a little 
while. 

It is said that an Irishman once made the statement 
that if he knew the time and place of his death, he would 
be as far from that place at that time as he possibly 
could. And I don't blame the Irishman very much, and 
when I got this job at Sixth and Jefferson I thought I 
would be very much like the Irishman, because I under- 
stood I would be called upon to welcome first one conven- 
tion and then another, and being of somewhat modest 
and retiring disposition, I didn't think I was going to 
like that kind of a job, but I have found that one of the 
most pleasant duties that I have is to go out and wel- 
come various delegations to the city. And the welcome I 
give you this morning is not a formal welcome at all, but 
one that comes from the heart. I do not know how I 
could welcome any one more heartily than I can this body 
with the members of which I have been so pleasantly 
associated for so many years. 

I believe the greatest asset we have in life consists 
of our friends and that some of us don't appreciate the 
friendship that we have. I believe the members of the 
Bar appreciate one another more, perhaps, than any 
other profession or class of business men. If we only 
realized that every client is to a lawyer an opportunity 
just as every patient is to a practicing physician and 
every customer to a merchant. Every visitor to Louis- 
ville is an opportunity to the citizens of this city, an op- 
portunity to be kind, an opportunity to be generous and 
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an opportunity to be friendly. It is said of the savages 
that they had a belief that when they conquered an enemy 
the spirit of that enemy entered into them and helped 
them to win victories in the future. 

So I believe every visitor who comes to our city if 
we can give them a generous, cordial welcome that that 
visitor will go from this city and become a booster for 
Louisville and that, after all, is what we want to do. 
We want to boost Louisville. We want to make it not 
only the greatest thing in Kentucky, but one of the great- 
est in the United States. And the best way to do that is 
to make every one who comes here feel very much at 
home. I like a determined kind of man, a man who starts 
out to do things and is satisfied that he can do what he 
starts out to do. A man with a mind to accomplish a 
thing has the thing half done. I heard a story about a 
sheriff down in Texas who had a riot in his city and he 
couldn't handle it and he sent to the Governor for troops 
and finally the message came that the troops were on 
the way and would arrive on a certain train and the 
sheriff went to the depot to welcome the troops which 
would help him quell the riot. When the train got there 
one long, lank Texas ranger got off of the train. The 
sheriff threw up his hands in despair and horror and he 
said to this lone ranger, ''My good man, where are the 
rest of the troops T' And this lank, long Texas ranger 
said, ''Eest of the troops the dickens, you haven't got 
but one riot, have you ? ' ' That fellow felt himself equal 
to almost any emergency and I believe if we will only 
be equal to the emergencies that present themselves to 
us and go at our tasks with determination that we will 
accomplish them. 

I am afraid Dr. Welch almost prayed you out of busi- 
ness. He said he wanted litigation to end, as I caught his 
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prayer. We are not exactly asking for that, but we want 
to show our clients and associates tiiat we can be friendly, 
worth-while fellows, and don't let us try to get by the 
easiest way we can. 

I was told a story yesterday about a man who gave his 
son a quarter and a dime, one Sunday and told him to go 
down to the church and that he could put in either one he 
wanted to into the oflfering. When the son came home 
at the dinner table the father was curious to know what 
the boy had done and he asked him and the boy said I 
made up my mind to put that quarter in the Sunday 
School collection but just at that time I recalled that the 
Scripture said, **The Lord loveth a cheerful giver," and 
I could give the dime a good deal more cheerfully than I 
could give the quarter, and I gave the dime. 

Some folks like to get by in life as cheaply as they 
can, but I am persuaded the greatest service that you 
can give to your clients and to the public at large, the 
better off we are going to be. Lumber has to be sea- 
soned. Tobacco has to be cured. Steel has to be tem- 
pered and we must have the metal in us tested and proven 
on the grindstone of life if we ever expect to enroll our 
name in the hall of fame or in the reahn of successful 
business men. So this constant contact with each other 
is going to make us better citizens and that is my word 
to you to speed on the way you are going because I think 
the members of the Bar have been correct ones. 

I heard a story not long ago that illustrates how, if we 
have a certain objective and keep our hearts and minds 
set upon that one thing, we will overcome petty jealousies 
and little things in life and may accomplish something 
big. Some of you folks that live in the country know 
more about bees than some city folks, but we all know 
that two queens cannot and will not live in the same hive. 
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When there are two queens in the hive one will stay there 
and live and the other will gather together some fol- 
lowers and go off and form another colony. At the en- 
trance to every hive they have a watchman who allows 
no foreign bee to enter that hive. But we are told that 
if a hive loses its queen you can consolidate that hive 
with another hive if you will resort to strategy. The 
bees will take out of the hive every foreign substance, but 
if something as large as a mouse comes in they will kill 
it, but they can't negotiate the handling of it, so after 
they sting it to death they have some sort of substance 
with which they embalm that object. They say when a 
hive loses its queen you can take that hive and take the 
top off of it and put a paper there. Then turn another 
hive upside down on that and bees in the lower hive will 
immediately begin working to remove the paper and the 
bees from above begin working to remove the paper, and 
in their common task of removing the paper tliey forget 
that they belong to separate colonies and they are a 
united family mutually working and living happily to- 
gether ever afterwards. So if we start out after the big 
things in life and aun for those things that pertain to the 
happiness and the uplift of humanity we will forget the 
petty matter and give a better account of our steward- 
ship. 

Speaking of combined efforts and what multiplied 
service may do if we all unite for the common good, which 
is the purpose of this organization, I heard a remarkable 
statement the other day. It was said that if a penny 
had been put out at ten per cent interest at the begin- 
ning of the Christian Era it would amount to $1.92 today 
at straight interest. If that same penny had been put 
out at ten per cent yearly compounded it would amount 
today to a sum so large that no one could express it. It 
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would take eighty numerals to tell what the principal 
was and the only way that I can give you an idea is that 
it would represent the value of a gold ball the size of the 
earth. That is what multiplied service will do and if 
we stick to something in our lives, working to get that one 
thing, we will accomplish results in the same proportion. 

A young man said the other day that his mother al- 
ways impressed on him that he was an American citizen 
and always impressed on him that that was a great her- 
itage and that he should always remember that he was an 
American citizen and that he should always do some- 
thing to show his appreciation of that heritage. If we 
will remember that and make up our minds to do what is 
worth while for ourselves and our community and our 
State and country we would have a more moral atmos- 
phere than we have had in the past. 

The youth of Athens took an oath that they would 
transmit their city to their posterity a better and a 
cleaner and a more beautiful city than when it was 
handed to them. May this be our aim and purpose, and 
let me say again in closing, we are certainly glad to have 
you here. It is a real pleasure and we trust this will be 
the most successful and happiest meeting in the history 
of this organization and if there is any way that we can 
be of service to you, command us. If there is anything 
that we can do to make this more interesting and more 
helpful meeting we are glad to render that service. So 
glad to have you here in our city. 

The PRBsmENT^ I am sure I express the united feel- 
ing of the members and on behaK of the Association I 
thank His Honor for his kind words. The Secretary now 
has some announcements to make. 
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Mb. Yebseb Conneb : I want to call particular atten- 
tion to the reception this afternoon from four to six 
o'clock at the residence of the President, 622 Cherokee 
Boad. That is for the visiting ladies and the wives of the 
Louisville members. Some of the ladies have thought 
that they were not invited, but there are no special invi- 
tations. You are all invited and you are all expected. 

I call your attention to this so that as many of you 
as hear it will let your wives know so that they will go 
to this reception this afternoon. Those who go on the 
street car will take the Jefferson Street car going east 
and get off at Bonnycastle Avenue where an automobile 
will meet you and take you to 1622 Cherokee Boad. We 
are very anxious for the ladies to attend this reception 
and I hope you will call up your wives and let them know 
at once. 

The program before you shows that all of the meet- 
ings except the banquet are to be held in this room. The 
next session will be this evening at eight o'clock when 
Mr. Silas H. Strawn of Chicago will deliver the prin- 
cipal address. 

Tomorrow there will be a luncheon served by the 
Louisville Bar in the part of this room that is fenced off 
now. The meeting will then continue in this room to- 
morrow afternoon and upon adjournment of the meeting 
tomorrow afternoon automobiles will be furnished to take 
everybody who wants to go on an automobile tour around 
the parks of the city. Later on we will pass cards around 
to get the names of those who desire to go on this auto- 
mobile ride so that we can provide the automobiles for 
everybody. Tomorrow at seven o'clock at the Louisville 
Country Club the banquet will be held. Those of you 
who go on the automobile ride will be taken to the Coun- 
try Club at the end of the ride. Those who are not on the 
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ride can take the Prospect car at the Interurban Station 
between Third and Fourth on Jefferson. The car leaves 
at 5:08 tomorrow afternoon, and there will be Inter- 
urban cars to bring us all back to the city from the 
Country Club. There will be no speeches at the banquet 
but there is to be some entertainment. It is very neces- 
sary to know how many are going to the banquet and to 
know that as soon as possible. There are some diligent 
men at the door and we have the banquet tickets and I 
hope everybody will call on those men and get their 
tickets. It is difficult to make arrangements unless you 
know how many are going to the banquet. 

The President: The next thing is the President's 
address. 



PEESIDENT'S ADDEESS. 
Members of the Kentucky State Bar Association: 

There is an unwritten rule that in a legislative year 
the President of the Association shall, to some extent, re- 
view the work of the Legislature. Following that custom 
I shall briefly outline some of the more important Acts 
passed in 1922. 

The General Assembly began its 1922 session on Tues- 
day, January 3, and concluded its deliberations on Wed- 
nesday, March 15. 

During that period it passed 181 bills and 33 resolu- 
tions. Of these bills, the Governor vetoed 15 originating 
in the Senate and 30 originating in the House. Two of 
these bills, one a House bill and one a Senate bill, were 
repassed over the Governor's veto, so that there has ul- 
timately become effective as laws 138 new Acts. 
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Fifty of these bills carried emergency clauses and be- 
came immediately effective. 

Eighty-eight became effective, in the Constitutional 
time after adjournment of the Legislature, to wit: on 
June 13. 

Thirteen other bills were passed by both the House 
and Senate, but never reached the Governor because of 
the failure of the Presiding Officer, in either the House or 
Senate, to sign the bills. 

In addition to the laws above referred to the Legis- 
lature passed 28 resolutions originating in the Senate 
and 6 originating in the House. Of these resolutions, 3 
Senate resolutions were vetoed by the Governor and re- 
passed over his veto. 

In addition to appropriations, the activity of the Gen- 
eral Assembly covered a wide range touching almost ev- 
erything imaginable from an amendment to the Consti- 
tution to a resolution for the benefit of the elevator boy. 

It will, of course, be impossible in the short space of 
time allotted to any one speaker to analyze in detail the 
work of the Legislature covering four hundred and sev- 
enty-eight printed pages, or attempt to even thoroughly 
discuss, in a legal way, any considerable number of the 
bills passed. I have, therefore, chosen from the lot a few of 
those that seem to me of most general and widespread in- 
terest. Even as to these, I disclaim at the outset any at- 
tempt at discussion of the legal merits of any, content- 
ing myself with an outline of the bills themselves with, 
in some instances, a word or two respecting their develop- 
ment. 

With this introduction, let us take up some of the 
bills. 
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CHAPTER I. 



The first bill was approved seven days after the Leg- 
islature entered npon its session and when considered 
with Bills 71 and 109 would seem to be by far the fore- 
most in point of public and general interest. 

This bill (designated as Chapter No. 1) is popularly 
known as the ''Bingham Co-Operative Marketing Acf 
and applies to Kentucky organizations. No. 109 extends 
the benefits of No. 1 to non-resident organizations of a 
similar character and allows them to do business in Ken- 
tucky. No. 71 is a repeal of Sections 3915 to 3921 in- 
clusive of the General Statutes, which sections constitute 
all the Statutory Acts against pools and trusts. 

The avowed purpose of the Act is, 

''To promote, foster and encourage the intelli- 
gent and orderly marketing of agricultural products 
through co-operation — to eliminate speculation and 
waste — ^to make a distribution of agricultural prod- 
ucts between producer and consumer as direct as 
can be eflSciently done — and to stabilize the market- 
ing of agricultural products.'' 

In order to do this, the Act provides that twenty or 
more persons, a majority of whom are residents of the 
State, may form a co-operative association without cap- 
ital stock and that such association would have the gen- 
eral broad powers of any trading concern, including the 
power to borrow money without limitation, to act aa 
agent of the members of the association, and to do 

"Each and everything suitable or proper for the 
accomplishment of any one of the purposes set out in 
the declared purpose of the Acf 
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The Act then in detail provides for what the articles of 
incorporation should contain, how general and special 
meetings shall be called, how directors shall be elected, 
limitations upon stock ownership, and empowers the com- 
pany under clause 17 to enter into contracts with its 
members requiring the members for a period of not over 
ten years to sell any specified part of their agricultural 
products or commodities exclusively to or through the 
association. 

The Act also gives to the association the right to re- 
cover liquidated damages or seek injunctive relief to pre- 
vent the breach of any of the contracts made between the 
association and its members. 

The broad power is apparently also given the as- 
sociation to purchase the business of any person, corpo- 
ration or association and do everything needful to carry- 
out the terms of said purchase and to make contracts and 
agreements with other associations for the purpose of 
the organization, to wit: the stabilizing of the market or 
selling more direct from the consumer to the producer. 

Under Section 28 of the Act such associations are de- 
clared by the Legislature not to be in restraint of trade. 

To properly appreciate the public policy evidenced 
by this Act one must, to some extent, trace the history of 
trust legislation in this State. 

The first Act on the subject was passed in 1890, its 
general scope being to prohibit combinations of any kind 
whether between associations and corporations, or cor- 
porations and individuals, or between natural persons 
alone, which combination would put into the combination 
so formed the power and opportunity to control prices. 
This was followed by the Constitutional provision in the 
new Constitution in 1891 directing the Legislature to 
pass laws preventing combinations of any kind having 



Digitized by 



Google 



PRESIDENT'S ADDRESS 29 

for their object the raising of prices above the real value 
of any article or depressing prices below the real value of 
any article. 

Not until 1906, however, did the General Assembly act 
under this direction, at which time it passed an act au- 
thorizing persons to unite or pool crops of wheat, tobacco 
and other farm products raised by them. 

This Act in no other way attempted to repeal the 
1890 Act. 

Subsequently, in 1908, and again in 1910, the Legis- 
lature passed additional Acts to strengthen the effect of 
combinations authorized under the Act of 1906 and im- 
posed a penalty on any one dealing with the individual 
members of said pools. 

After the passage of the 1906 Act, the International 
Harvester Company was indicted as being a combination 
in violation of the 1890 Act. It was contended that to 
indict it in view of the 1906 Act would deny it the equal 
protection of the law. The Court of Appeals, however 
(131 Ky. 551), in an elaborate opinion reviewed the leg- 
islation of the State and held that while the Act of 1906 
did not authorize m terms, pools other than those relat- 
ing to crops, the Constitutional provision and the Acts 
of 1890 and 1906 should be read together and so read that 
the law of the State did authorize such agreements pro- 
vided they did not enhance or depreciate the price of the 
article above or below its real value. Upon re-indict- 
ment, the International Harvester Company was con- 
victed, the conviction sustained by the Court of Appeals 
(137 Ky. 668), but reversed by the Supreme Court of the 
United States (234 U. S. 216) on the ground that the 
*^ real-value'' rule did not furnish suflScient information 
as to what constituted lawful and unlawful combinations 
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to justify punishment for one making an agreement ef - 
fecting prices. 

After this reversal, the Court of Appeals had again 
before it a pooling agreement relating to ''blue g^ass 
seed*' and again elaborately reviewed its own decisions 
and that of the Supreme Court, and finally wiped out all 
statutes passed by the General Assembly since 1890; over- 
ruled all its decisions based on the construction of said 
statutes referred to above, and held that the Act of 1890 
was still in force ; that there were no exceptions thereto, 
and any such exception would violate the Constitutional 
provision. Following this decision, the next Legislature 
(1916) again passed an anti-pooling Act and provided in 
it that 

''the provisions of this Act shall not apply to any 
organization or association having no capital stock 
and not engaged in the business of mining, manufac- 
ture or transporting any article or commodity/' 

The Court of Appeals had no diflSculty in deciding this 
Act unconstitutional because discriminatory. (Common- 
wealth V. Hatfield Coal Company, 186 Ky. 4il, 1919.) 

Following this decision in 1920, the Legislature again 
passed an Anti-Trust Act which purported to be all-em- 
bracing against pools and agreements. This Act appar- 
ently superseded the 1890 Act but so far as I have found 
it has not been construed by the Court of Appeals. 

With the passage of the 1922 Acts there are, therefore, 
apparently no written anti-trust laws in Kentucky. A 
student of the question, however, would not be content as 
to his ground without a careful examination of all the 
late anti-trust decisions rendered by the Court of Ap- 
peals. 



Digitized by 



Google 



PBESIDENT'S ADDRESS 31 



DECLABATOBY JUDGMENTS. 



A very radical departure in the remedial jurispru- 
dence of the State is found in Chapter 83 denominated : 

**An Act to authorize Courts of Becord to make 
binding declarations of right and providing the pro- 
cedure by which actions to secure such declarations 
of right are to be prosecuted and determined. '^ 

In a broad sense, the English Courts, until compara- 
tively recently, have never undertaken to determine any- 
thing but actual controversies in which the same decision 
adjudicating rights carried consequential relief. On the 
other hand where no consequential relief was asked the 
courts were uniform in refusing to act as legal advisers 
of the people. In Kentucky, we find this position set 
forth as late as 1906 in the case of Owen County against 
Threlkeld, 28 Kentucky Law Reporter, 929, where it was 
attempted to secure the decision of the Court of Appeals 
relative to the power of Owen County to issue bonds to 
build a bridge, at a time when the debt limit of the county 
had been reached. In refusing to take jurisdiction and 
decide the case. Judge Barker used this language : 

*'The procedure is purely academic, there being 
no real controversy submitted for judicial determina- 
tion. * * * The Roman law was largely made up 
of the receipts of the emperors to questions of ab- 
stract law submitted to them; but the English Courts 
have generally confined themselves to the determina- 
tion of real questions between opposing parties. '^ 

It may be added to this language of Judge Barker *s 
that except in a few isolated instances, such as actions to 
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quiet title and the like, it was always necessary that con- 
sequential relief should follow the declaration. While, 
as shown by Judge Barker in his opinion, the Soman law 
provided otherwise and latterly due largely to the ef- 
forts of Judge Brougham in England, there were Stat- 
utes enacted beginning in approximately 1850 under 
which the English Courts decided the law applicable to 
given States of fact where, there were actual differences 
between the parties, even though no breach had thereto- 
fore occurred which would necessitate the granting of con- 
sequential relief, the American Courts had never so ex- 
tended their jurisdiction. 

A number of the Continental countries have adopted 
the same general Acts as England and in 1915 New Jer- 
sey made the first feeble beginning along this line in the 
United States. The New Jersey Act, however, was rath- 
er restricted in scope and cannot be compared to the new 
Kentucky Act. The New Jersey law was followed in 1919, 
however, by the adoption in Michigan, Florida and Wis- 
consin of Acts under which the Courts would declare 
rights even without granting consequential relief. 

Under the new Act, Chapter 83, anyone interested 
under 

(a) deed, will or other instrument of writing; 

(b) or in a contract, written or parol; 

(c) or whose rights are affected by statutes or mu- 
nicipal ordinances or other Government regula- 
tions ; 

(d) or who is concerned with any title to property, 
oflSce, status or relation ; 

(e) or who as a fiduciary, or beneficiary is interested 
in any estate ; 
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may apply for and secure a declaration of his rights 
either with or without consequential relief. The statute 
attempts further to not limit the aid of the Court to the 
instances given above but to apply it wherever a real 
controversy exists, although no breach of relationship 
has occurred. Everyone that is or may be interested in 
the question or affected by it must be made parties to the 
proceeding. The decree will be binding on all as res ad- 
judicata. Appeal to the Court of Appeals may be taken 
within 60 days and the Court may extend the time to 120 
days. At any future time consequential relief may be 
granted upon application by anyone, whose declared 
rights are infringed, by supplemental proceeding in the 
nature of an enforcement of the judgment. Issues of fact 
may even be tried by a jury under the application ; the 
submission to the jury is merely to secure their decision 
as to the specific facts under proper instructions by the 
Court, and under the submission no general verdict is 
rendered. 

BEOISTBATION ACT. 

The next Act deserving of consideration is of general 
interest to the entire State. 

It is the so-called Registration Act; under it the re- 
quirement of registration for voting is extended to the 
entire State. It provides that registration officers shall 
be appointed by the election commissioners not later than 
June 20, 1922 and annually thereafter. The officers shall 
be selected from lists furnished by the two dominant 
political parties. These officers shall hold a two-day reg- 
istration from 6 :00 A. M. to 9 K)0 P. M. beginning on the 
second Monday in July, 1922 and a supplemental regis- 
tration sixty days prior to the date of the election. An- 
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nnally thereafter the registration shall be held on the 
second Monday in July. 

Any person living in the State a year, the Connty six 
months and the precinct sixty days may register. In ad- 
dition to determining the qualifications and setting out 
the name, address, etc., of the voter, the registration of- 
ficer shall state the ''color, party affiliation, sex, apparent 
weight and apparent height^* of and other identifications 
of the voter. The Act then provides that no one shall be 
entitled to vote unless registered at the time set forth in 
said Act. 

Elaborate provision is made in the Act for purging 
the registration list, shall either party desire it. The Act 
further provides for the payment of the expenses of the 
registration, the officers to be paid $2.00 each per day. 

The Act was disapproved by the (Jovemor on March 
14, but thereafter passed by both Houses over his veto. 
In a suit to test its constitutionality filed in the Franklin 
Circuit Court, Judge Stout held the Act valid and im- 
mediately appeal was taken to the Court of Appeals. Tip 
to twelve o'clock today the Court of Appeals had not de- 
cided the case. 

THE TRADING STAMP ACT. 

Another Act that has already come before the Courts 
for construction is the Act attempting to prohibit the 
giving of so-called trading stamps by merchandising 
firms. 

The Act, in general terms, after defining the meaning 
of the term *' trading stamp'* provides that it shall be un- 
lawful for any merchant or other person in the Common- 
wealth to issue, sell or give away any trading stamps in 
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connection with the sale of goods and agree to redeem 
said trading stamps with merchandise. 

The Act then provides that nothing in the Act, how- 
ever, shall prohibit any merchant or person from giving 
or allowing a discount in cash in the payment for the pur- 
chase of goods, wares or merchandise. 

The Act further provides that it shall not only not 
be unlawful for the company to give away such stamp, 
but it shall be unlawful for any person to receive such 
stamp. 

No advertising is allowed to be carried by any news- 
paper in reference to any trading stamp company or the 
giving of such stamps by any merchant. 

A fine is provided for violation of the Act of not less 
than $50 nor more than $100, or imprisonment for not 
less than 5 nor more than 50 days, or both the fine and 
imprisonment. 

Suit has been brought to test the validity of the Act 
in the Jefferson Circuit Court on the ground that the 
Act violates the Bill of Rights ; that it is no proper ex- 
ercise of the police power, is discriminatory and pre- 
vents the giving of an equivalent of a cash discount with- 
out any just basis under the police power or any other 
I)ower reposed in the State. 

Decision has not yet been rendered in the suit. 

THE GRADE CROSSING ACTS. 

There are two Acts of much importance to the State 
which are really companion pieces of legislation although 
one covers cities of the first class only. 

The first Act provides for the elimination of grade 
crossings on the primary roads of the State. Under that 
Act the State Highway Commission is given authority 
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whenever in its judgment the crossings of any steam or 
electric railroad at a primary road of the State is dan- 
gerous, to serve a notice, or its order to that effect, upon 
the president of the railroad company affected. If the 
railroad company dissents from this order it has 20 days 
in which to appeal to the Franklin Circuit Court and try 
out the question of fact as to whether said crossing is a 
menace to public safety. The trial of this shall have 
precedence in the Circuit Court. In the event the order 
is made final, further appeal is allowed to the Court of 
Appeals where the case shall immediately be docketed, 
briefed by the appellant in 15 days and by the appellee in 
15 days and submitted for judgment. In the event the 
order either becomes final for want of appeal or final 
after appeal, the railroad company shall advertise for 
bids under plans prepared by it at its own cost and ac- 
cept the lowest bid offered. The work shall then progress 
under the supervision of the Engineer of the Highway 
Commission and ultimately be paid for in the following 
manner : one-half of the cost over the right of way of the 
railroad shall be paid by the railroad company and the 
other one-half of that portion of the work by the State, 
and all of the work involved in the approaches to the 
right of way of the railroad be paid for by the State. 
This is true both when the direction of the Commission 
involves an overhead crossing or an underpass. 

It will be noted that the Act just referred to does not 
cover crossings in incorporated towns or cities, but re- 
fers solely to the primary roads of the State. 

The Act known as Chapter 22, relates to crossings in 
cities of the first class and supplements, as it were, the 
Act just referred to. Chapter 22 gives the Board of 
Works in cities of the first class, whenever said board 
shall deem it reasonably necessary for the safety of the 
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public to order the elimination of grade crossings on pub- 
lic streets when crossed by steam or electric railroads, 
and provides in detail the method of accomplishing this 
purpose. A copy of the order of the board accompanied 
by the plans shall be delivered to the railroad company 
and the railroad company shall begin the work of recon- 
struction within sixty days thereafter and complete same 
within the time that the Board of Public Works may spec- 
ify. The cost incident to such work shall be paid sixty- 
five per cent by the railroad company and thirty-five per 
cent by the city. The Board of Public Works is given 
power to condemn land where necessary for the proper 
prosecution of the work. Where the crossing is over- 
head, the maintenance of the roadway is thereafter 
placed upon the city and where underground, the main- 
tenance of the railroad structure is placed upon the rail- 
road. 

It will be noted that this Act differs quite considerably 
from the highway crossing act in that it does not provide 
any appeal whatever from the order of the board direct- 
ing the elimination of grade crossings. Apparently, the 
reason of this is that the method of carrying out the elim- 
ination of the grade crossing is evidently thought to cover 
a situation alone where the parties would enter into a 
contract following such order. There being in the Act 
no provision for opposition to the order of the board, no 
appeal or method of procedure is set out covering any 
case where a contract is not made pursuant to the order 
of the board between the board and railroad, company. 
As to the effect of the order where no contract is made 
the Act is silent. 
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LIQTJOB ENFORCEMENT ACT. 

That we have the liquor question with us forever and 
always notwithstanding the Eighteenth Amendment, is 
evidenced by the elaborate attention the General Assem- 
bly gave to Chapter 33 attempting to prohibit the manu- 
facture, sale, transportation, possession of spirituous, 
vinous, malt or intoxicating liquors. 

That Act is entirely too elaborate to be considered in 
detail, in view of the fact, however, that it is an attempt, 
as stated by its authors 

'Ho be a full and complete law on the subjects 
covered by same and it is intended to supersede all 
other laws of the Commonwealth of Kentucky on said 
subjects. * * *'* 

it may be well to consider what may be termed its ''high 
spots.'' 

At the outset it attempts, as stated in its title, to pro- 
hibit the manufacture, sale, barter or giving away of, 
even possession of intoxicating liquors unless lawful pos- 
session has been secured in a way conformable to the Act, 
or unless the manufacture and possession is for "sacra- 
mental, medicinal, scientific or mechanical purposes in 
conformity to the Act.'' The penalties for any violation 
range, upon first conviction, from $100.00 to $300.00 and 
30 to 60 days imprisonment as to natural persons and 
greater penalties upon subsequent convictions. Corpo- 
ration violators bring heavier fines both upon first and 
subsequent convictions. Not only does the Act provide 
penalties for having illicit stills in possession but ex- 
pressly authorizes search warrants for investigation upon 
any property where such still is suspected. 
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One drastic provision of the Act is the provision as to 
forfeiture to the jury fund, after the payment of proper 
fees and expenses to the officers, of the sale price of any 
vehicle in which liquor may be unlawfully transported. 
Recognizing the progress of the world, or the ingenuity 
of the * ^boot-legger,'* the designation of vehicles is not 
limited to the means of transportation known to our fore- 
fathers but also includes the modem automobile and air 
craft. Even where there is a lien upon the vehicle seized 
the lienor can only claim the benefits of his lien after af- 
firmatively showing that he had no hand in the transpor- 
tation of the liquor or knowledge whatever that the ve- 
hicle was to be used for the illegal transportation of the 
liquor. In order to induce information concerning viola- 
tions of the Act, any citizen complaining and showing 
that a vehicle is used for the purpose of the illegal trans- 
portation of liquor will be entitled to receive ten per cent 
of the net proceeds of the sale. 

In order to take care of the exception allowed as to 
the use of liquor for medicinal purposes, regular licensed 
doctors are authorized to prescribe for their patients, 
where health demands, alcohol not exceeding one pint, 
and may repeat this dose every ten days. If the unfor- 
tunate patient needs more than this and his doctor suc- 
cumbs to his wiles, the doctor immediately mcQts trouble 
in the way of a fine and may, in the discretion of the trial 
Court, have his license to practice suspended for a period 
of one year and for a third conviction shall have his li- 
cense suspended for all time. 
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EFFICIENCY COMMISSION. 

Chapter 115, if properly administered, should prove 
of inestimable benefit to the taxpayers of the State. This 
is the Act creating a so-called '* efficiency commission. *' 
It empowers the Governor to appoint four persons, not 
exceeding two from any one political party, to form a 
Commission for the purpose of an inquiry into the fiscal 
management of the affairs of the Commonwealth. It is 
given power to require the production of books of any 
department of the State and to require the appearance 
before it of the various persons in the different depart* 
ments of the Government and, after thorough study of 
the methods employed in the various departments, make 
recommendations concerning ^* every branch and arm of 
the State Government that is contributed to or supported 
in whole or in part by State funds or that performs judi- 
cial, executive, legislative or ministerial functions. ' ' The 
Commission shall also ^* report concerning all existing 
and prospective sources of revenue,'' 

In short, the purpose underlying the appointment of 
this Commission was to do for the State exactly what a 
real executive would do for any business having revenue 
and disbursement as large as that of the State, namely, so 
co-ordinate its sources of receipt and its avenue of dis- 
bursement as to conduct the business of the State with as 
little lost motion, either in actual work or expenditure, as 
is possible. 

The proper carrying out of this Act should either do 
one of two things, namely: save for the people a great 
amount of money in the conduct of the business of gov- 
ernment or should satisfy the people that the present 
method of government is securing government for them 
at the least cost consistent with the operation of as big a 
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business as is that of the Government of the State of 
Kentucky. 

Next may be noted two acts in no way having to do 
with the business of government as such. 

The first of these Acts should arouse enthusiasm in 
the breast of every resident of the State. It is the Act 
accepting from the purchasers of Federal Hill that his- 
toric site. As will no doubt be remembered, the home in 
which Foster wrote his immortal song was purchased by 
private subscription and tendered to the Commonwealth 
for the purpose of being perpetually maintained as a 
shrine for the people of Kentucky. Under the Act in 
question there was created the **01d Kentucky Home 
Commission" and appropriated for the restoration of the 
building and site $20,000, and for its annual maintenance 
thereafter $4,000. 

In line with this Act, but of more local interest, waa 
that creating a Memorial Commission for counties in 
which there were cities of the first class who had fur- 
nished soldiers and sailors to the late war. This Act 
allows the Commission to undertake the construction of 
a memorial for such soldiers and sailors, provided the 
citizens in the city of the first class at the 1922 election 
will authorize a bond issue of $750,000, and provided fur- 
ther that there will be donated to said Commission at 
least $500,000 additional. The apparent purpose of this 
Act was to enable the fund contributed by the citizens of 
Louisville for the purchase of the auditorium — which, 
by the way, has never been built — to the Memorial Com- 
mission and with this money and that raised by the bond 
issue to erect a memorial building large enough to hold 
gatherings of all kinds of general interest to the citizens. 
For a number of years the city has been in great need 
of a hall large enough to take care of meetings to con- 
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sider questions of large and general public interest or 
even to house audiences that come from all parts of the 
State here to listen to addresses or performances by emi- 
nent people. 

CITY PLANNING COMMISSION. 

Another Act of considerable interest to the people of 
Louisville was that providing for the appointment of a 
City Planning Commission. The purpose of this Act 
was to put in a central authority the right to prohibit the 
indiscriminate opening up of territory contiguous to the 
city without regard to either the aesthetic or utilitarian 
purpose of the streets included in the open territory. The 
Commission was also given power to make recommenda- 
tions for the control, development, preservation and care 
of historical land marks, and the design and location of 
statuary and other works of art which may become the 
property of the municipality, and to make plans and 
recommend development of the harbor, bridges, viaducts 
and other public structures throughout the city. 

The Act of the General Assembly that will probably 
be most satisfactory to the ladies is Chapter 85, con- 
curred in by three-fifths of all members elected to each 
House, providing for a submission to the voters at the 
next election of an amendment to Section 145 of the Con- 
stitution, so that when amended it will provide as fol- 
lows, namely: 

''Every citizen of the United States of the age 
of twenty-one years, who has resided in the State 
one year, and in the county six months, and the pre- 
cinct in which he or she offers to vote, sixty days 
next preceding the election, shall be a voter in said 
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precinct and not elsewhere, but the following persons 
are excepted and shall not have the right to vote/' 

If this amendment carries it will be seen that univer- 
sal suffrage will prevail in Kentucky. 

There was one amendment to the existing Acts that 
probably deserves mention because of the fact that the 
severity of the punishment will probably defeat the very 
purpose of the Act. Chapter 97 amends Section 1159, 
Kentucky Statutes, relative to the punishment for bur- 
glary and provides that ''every person guilty of bur- 
glary shall be punished with death, or confinement in the 
penitentiary for life, in the discretion of the jury.*' The 
Act had an emergency clause. Notwithstanding the short 
time in which this Act has been in force, it has become 
evident that by reason of the severity of the punishment, 
instead of indicting criminals for the crimes mentioned 
in the statute, they are indicted on some other charge for 
doing exactly the same thing that the Legislature was at- 
tempting to stop because the jury would simply acquit 
rather than give such severe punishment. 

In addition to the Acts more or less specifically treated 
above, the activity of the Legislature covers a wide field. 
Chapter 110 is an elaborate Act providing for the estab- 
lishment and operation of credit unions. I confess that 
a re-reading of this Act leaves it somewhat obscure to me 
exactly what was intended to be accomplished. Appar- 
ently it is an Act to authorize eight or more persons to 
form what are called Credit Unions, which are author- 
ized to do practically what a banking institution may do 
without conforming to the present Banking Act. I do not 
mean to say that the Act is broad enough to really estab- 
lish a bank but it is an apparent attempt to allow some 
business of the nature of a bank to be carried on without, 
in all respects, conforming to the present Banking Act. 
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To convey an adequate idea of its purposes would extend 
the limits of this paper beyond due proportions and I 
simply call attention to it as somewhat anomalous in 
view of the present Banking Act. 

There were also amendments to many of the present 
Acts, nearly all of them, however, simply perfecting ex- 
isting legislation, but as illustrating the wide range of 
legislative activity, I call attention to the Act prohibiting 
employers from establishing daylight saving time, the 
Act repealing the charter of Pittsburgh and the Act 
preventing the appearance of the ladies, in any town or 
village of the Commonwealth having no police protection, 
only in their bathing garb. 

The PEBsroBNT: The next business is the appoint- 
ment of the Auditing Committee. I will appoint on that 
committee Mr. Elmer Ware of Covington and Mr. Blakey 
Helm of Louisville and I ask them to see that our Treas- 
urer 's accounts are in proper shape. 

The next thing is the report of the Investigating Com- , 
mittee. 

REPORT OF INVESTIGATING COMMITTEE. 

Mr. John J. Davis : When I was placed on this com- 
mittee I was told that the duties of this committee were 
absolutely negative. Apparently that is concurred in by 
everybody. We haven't been asked to investigate any 
one either by this body or by any one who wanted any 
one else investigated. 

The President : I think we should fine the chairman 
of the Investigating Committee. The next thing on the 
program is the address by Hon. Charles I. Dawson, At- 
torney General, on Massachusetts Trusts. 
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Hon. Charles I. Dawson : President and Gentlemen 
of the Bar : When I came to the lobby of the hotel this 
morning I fell in with my good friend Gen. Logan and 
he said, *'I understand you are going to read a paper on 
the Massachusetts Trust. What do you know about Mas- 
sachusetts Trusts f I frankly confessed that I did not 
know anything and the gentleman assured me that I 
needn't have any embarrassment, that I couldn't find any- 
body in the audience who knew any more than I did. 
Another special friend accounted for the President as- 
signing me this subject by saying that I could give my 
fancy and theories full reign without fear of contradic- 
tion from the gallery. Inasmuch as we are dealing with 
trusts this afternoon, permit me to say I trust the Gen- 
eral was correct and if he was not correct I trust that you 
will not call me down too hard if I am not exactly right 
on something. 

MASSACHUSETTS TRUSTS. 

The term '* Massachusetts Trusts," of which we have 
heard so much in late years, has never been given an 
exact legal definition. Generally speaking, it is used to 
describe voluntary common law trusts, formed for the 
purpose of carrying on a business for profit, and not 
deriving any of its powers or benefits from statutory 
provisions. The use of the word *' Massachusetts," as 
descriptive of such trusts, should not be taken to indicate 
that under the law of Massachusetts, common law busi- 
ness trusts have any greater powers or any more rights 
than are usually accorded to such organizations under 
the laws of other States, where such other States have 
not restricted, by express legislation, the formation of 
such associations and the conduct of business by them. 
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The common use of the word '* Massachusetts, '* as de- 
scriptive of such trusts, no doubt finds its explanation in 
the fact that such organizations have been very common 
in Massachusetts for many years, while in other States 
they have been very rare. As far back as 1854 we find 
the Supreme Judicial Court of Massachusetts referring 
to such organizations. 

Fletcher, in his Cyclopedia of the law of private cor- 
porations, describes a '* Massachusetts Trusf in the fol- 
lowing language: 

''The theory of the Massachusetts Trust is that 
a number of persons may individually contribute 
their quota of capital to the trustees, under a dec- 
laration of trust executed by the trustees, whereby 
the latter take such capital, pursuant to the declara- 
tion of trust, and operate the business (whatever it 
may be) that may be thus created, as principals. 
The trustees are obligated to manage the trust prop- 
erty and pay so much of the income as they may de- 
termine to the contributors or cestuis que trustent, 
and when the trust comes to an end, pursuant to the 
declaration of trust, such contributors are entitled 
to their proportionate share of the corpus of the 
estate. As such contributors or cestuis que irustent, 
they simply put the amount contributed by them into 
the associated fund at the risk of the business. '^ 

All the authorities which have passed on such trusts 
Justify their right to exist upon the right possessed by 
every individual to contract with his f ellowman, where 
such contract is not contrary to the laws of a State or to 
the public policy of such State, as determined and an- 
nounced by the Courts. 
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To the Kentucky lawyer interested in this matter, 
three questions immediately suggest themselves : 

(1) Is such a trust lawful in Kentucky? 

(2) If lawful, to what extent are the cestuis que 
trustent liable for the debts created by the trustees in the 
operation of the business for which the trust was cre- 
ated? 

(3) What advantages, if any, does such an organiza- 
tion afford to investors over those afforded by an incor- 
porated company or a partnership ? 

IS SUCH A TBUST LAWFUL, IN KENTUCKY? 

Perry on Trusts & Trustees, 6th Edition, Section 28, 
lays down this principle : 

*'It may be stated as a general proposition that 
every one competent to enter into a contract, or to 
make a will, or to deal with the legal title to prop- 
erty, may make such disposition of it as he pleases ; 
and he may annex such conditions and limitations 
to the enjoyment of it as he sees fit, and he may vest 
it in trustees for the purpose of carrying out his in- 
tention. All persons sui juris have the same power 
to create trusts that they have to make a disposition 
of their property." 

Of course this general language must be read in con- 
nection with certain principles which our Court has laid 
down, and which will later be referred to, relative to the 
liability of the beneficiaries of a trust for the debts cre- 
ated by the trustee. 

It seems to be well settled that at common law persons 
may form an unincorporated association for the purpose 
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of conducting any lawful business ; that the legal title of 
the property of such association may be placed in the 
hands of designated trustees, either with the absolute 
power to conduct the business proposed to be conducted 
and to control the trust property, or to hold said prop- 
erty as the agents and subject to the orders of the real 
beneficiaries; that certificates of interest or shares of 
stock may be issued by the trustees, evidencing the right 
of the holder thereof to participate in the earnings of the 
business, and to participate in the division of the trust 
property, when the object of the trust shall have been ac- 
complished and the trust property disposed of. 

The English Courts have repeatedly held that at com- 
mon law it is not an offense for an unincorporated com- 
pany or association to have and issue transferable 
shares. Such seems to have been the common law of 
England prior to the fourth year of the reign of James 
I., and under the repeated decisions of the Court of Ap- 
peals of Kentucky, the common law of England prior to 
that date is the common law of Kentucky, except to the 
extent that same has been changed or modified by statute. 
Under Kentucky law, however, unincorporated associa- 
tions, whether they be termed ** Massachusetts Trusts," 
'* Joint Stock Companies," ** Joint Stock Associations" 
or ** Partnerships," are prohibited from engaging in cer- 
tain characters of business, such as banking, railroading, 
building and loan associations, insurance, and probably 
others not necessary here to mention. 

The Court of Appeals of Kentucky has more than 
once had before it questions as to the proper method of 
service of process on unincorporated joint stock associa- 
tions, joint stock companies and voluntary associations, 
the stock of which was held by individuals, and as to the 
individual liability of the holders of such stock for the 



Digitized by 



Google 



MASSACHUSETTS TRUSTS 49 

debts of the association, and the Court has never yet 
held such associations to be illegal, although it has held 
in certain cases that the attempt on the part of the per- 
sons who formed the association to exempt themselves 
from individual liability was of no effect under the laws 
of Kentucky. 

It may be safely said, therefore, that except in those 
fields which the statute prohibits them to enter, unincor- 
porated associations may lawfully engage in the conduct 
of any business in this State. It should be understood, 
however, that the bare right to engage in such business 
does not of itself give to the members of unincorporated 
companies the same rights or the same protection given 
to stockholders in an incorporated company. 

CAN THE HOLDERS OF THE SHARES OF STOCK IN A BUSINESS 

TRUST OPERATED IN KENTUCKY EXEMPT THEMSELVES 

FROM INDIVroUAL LIABILITY FOR THE DEBTS 

CREATED IN THE MANAGEMENT OF 

THE business! 

Conceding the right of associations such as Massa- 
chusetts Trusts to engage in business in Kentucky, the 
vital inquiry of those who would invest their money in 
such enterprises is, to what extent the individual share- 
holders in such arrangements are made liable under our 
law for the debts contracted by the trustees in carrying 
out the purposes of the trust. It seems to me that a great 
many lawyers in Kentucky, and elsewhere, have been led 
to place too great a value on the right to engage in busi- 
ness under the Massachusetts Trust plan, because of the 
fact that it is not generally understood to what extent 
the Massachusetts Courts have restricted this right, so 
as to avoid individual liability on the part of the share- 
holders. 
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An examination of the cases decided by the Court of 
last resort in Massachusetts conclusively demonstrates 
that that Court has, without a single exception, refused 
to exempt from individual liability shareholders in any 
unincorporated association or trust, where its members 
are given anything like the powers granted under the 
law to stockholders of corporations, or where they pos- 
sess anything approximating the powers and rights pos- 
sessed by individual partners in an ordinary partner- 
ship. In every single ease passed upon by the Court of 
last resort in Massachusetts, where the shareholders re- 
tained the right to control the trustees in the management 
of the trust property, or where they retained the right to 
change the uses for which the trust was created, it has 
been held that the individual shareholders were partners, 
and liable as such, unless by express contract with the 
creditor it was stipulated that such creditor should look 
to the trust estate alone for satisfaction of his claim. 

In the case of Frost v. Thompson, 219 Mass. 365, the 
Supreme Judicial Court of Massachusetts laid down the 
rule, which seems to have been universally followed in 
that State, by which it is to be determined whether the 
shareholders in a trust are partners, and liable as such, 
or whether they are cestuis que trustent, and exempt 
from personal liability. The Court said : 

*'A declaration of trust or other instrument pro- 
viding for the holding of property by trustees for 
the benefit of the owners of assignable certificates, 
representing the beneficial interests in the property, 
may create a trust, or it may create a partnership. 
Whether it is the one or the other depends upon the 
way in which the trustees are to conduct the affairs 
committed to their charge. If they act as principals 
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and are free from the control of the certificate hold- 
ers, a trust is created ; but if they are subject to the 
control of certificate holders, it is a partnership." 

In that case the Court was called upon to determine 
the status of the shareholders under a declaration of 
trust creating the Beuna Vista Fruit Company. The dec- 
laration of trust in that case provided for the holding of 
the property of the trust by trustees, for the benefit of the 
owners of assignable certificates representing the bene- 
ficial interests in the property. It provided that the share- 
holders representing two-thirds in value of the outstand- 
ing shares should have power to remove any or all of the 
trustees at any time without assigning any cause ; to fill 
any vacancy so caused, and to terminate the trust at any 
time previous to the time fixed in the trust agreement, 
and to terminate it by compelling the trustees to convey 
the trust property to new trustees upon a different trust, 
or to a corporation. The declaration of trust further 
provided that a majority" of the shareholders might at 
any time amend the declaration of trust. It will thus be 
seen, under the declaration of trust under consideration 
in that case, the shareholders had practically the same 
rights as stockholders in an incorporated company. It 
was held that this arrangement created a partnership, 
making the individual shareholders liable for the debts 
created by the trustees in the management of the trust 
estate. 

In the case of Hoadley v. County Commissioners, 105 
Mass. 519, the Court was called upon to construe a dec- 
laration of trust, which provided that the certificate hold- 
ers should have the power from time to time to elect an 
Executive Committee, for the purpose of operating the 
trust business. The Court held that the trustees in such 
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a case were merely agents, and not the owners of the busi- 
ness, and that the arrangement created a simple part- 
nership. 

In Whitman v. Porter, 107 Mass. 522, the Court had 
under consideration the status of subscribers to a dec- 
laration of trust organized for the purpose of buying and 
operating a ferry boat, which was to be conveyed to one 
of the subscribers as trustee. The entire business was to 
be conducted by the trustee and other officers to be 
elected annually by the subscribers. The stock of the 
various subscribers was assignable, but the Court held 
that the right retained by the subscribers to manage the 
business, through the election of a trustee, made the ar- 
rangement a partnership. 

In Phillips V. Blatchford, 137 Mass. 510, the Court 
had under consideration a trust arrangement created for 
the purpose of manufacturing and selling grates. The 
money was to be raised by selling transferable certifi- 
cates. The property of the trust was to be held by a trus- 
tee, and the business was to be conducted by such trustee, 
together with a Board of Managers, elected by the share- 
holders. This was held to be a partnership. 

In another case it was held that where the certificate 
holders retained the right to fill vacancies in the office 
of trustee, that was such a control of the affairs of the 
trust as to make it a partnership, even though the trus- 
tees, when so selected, had title to, control over and man- 
agement of the trust property and business. On prin- 
ciple, however, it would seem that the mere right on the 
part of the certificate holders to select those who should 
be the uncontrolled masters of the trust property would 
not convert a trust into a partnership. 

These cases are but examples of numberless cases in 
Massachusetts in which the Court has held that declara- 
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tions of trust, which give to the beneficiaries any power 
to control the management of the estate, create an ordi- 
nary partnership, with all of its attendant liabilities. In 
view of these holdings of the Massachusetts Court, it, of 
course, is of interest to know what is necessary in Mas- 
sachusetts to create a pure trust, instead of a partner- 
ship, and this can be best ascertained by reference to 
some of the cases in which a declaration of trust has been 
held not to create a partnership. 

In the case of Mayo v. Moritz, 151 Mass. 481, it ap- 
pears that an inventor transferred his invention to trus- 
tees, to whom, by the terms of the declaration of trust, 
the patent was to be issued, when it was issued. The 
declaration of trust provided for the issual of script to 
those who should furnish to the trustees the money neces- 
sary for the manufacture and sale of the invention. The 
trustees were authorized by the declaration of trust to 
hold, manage and dispose of the invention, or any part 
thereof or interest therein, upon such terms as to the 
trustees, or a majority of them, should seem best, and 
the net proceeds realized therefrom were to be paid to 
the various scrip holders, as their respective interests 
might appear. The scrip was transferable. Vacancies 
in the office of trustee were to be filled by the remaining 
trustees. The scrip holders were expressly declared to 
have no title in the invention, but only to the profits and 
proceeds arising from the handling and the sale of same. 
They were given no voice whatever in the management 
of the trust property. The Court held that such an ar- 
rangement made the trustees the owners of the property 
and the masters of the business; that they were not 
agents of the scrip holders, and that the arrangement 
created a pure trust, and not a partnership. 
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In Williams v. Milton, 215 Mass., page 1, the declara- 
tion of trust under consideration gave the trustees the 
exclusive title to and control of the trust property. They 
were given the right to name their own successors, and 
to, in every respect, handle the property exactly as if it 
were their own. The only restriction on their powers 
at all was a provision that the terms of the trust could not 
be changed without the consent of two-thirds of the cer- 
tificate holders. The Court held that this created a pure 
trust and not a partnership. 

From these illustrations, taken from the decisions of 
the Supreme Court of Massachusetts, it will be seen that 
to avoid creating a partnership, a declaration of trust 
under the laws of that State must be so written as to 
place the investor practically at the mercy of the trustees 
provided for in the declaration of trust. 

As pointed out by the United States District Court 
in the case of In Re Associated Trust, 222 Fed. 1013, 
there is no middle ground found in the Massachusetts 
decisions on this question. The arrangement is either a 
pure trust or it is an ordinary partnership. 

The uniform rulings of the Massachusetts Courts on 
this subject, however, have not seemed to diminish the 
popularity of declarations of trust as a method of carry- 
ing on co-operative enterprise. This is no doubt due to 
the fact that experience has taught investors in Massa- 
chusetts that the question of individual liability of the 
shareholders for the debts of the trust, in practical opera- 
tion is one not calculated to cause any serious embarrass- 
ment to the shareholders. It is almost the universal 
practice in Massachusetts for declarations of trust to 
provide against individual liability on the part of the 
shareholders for the debts contracted by the trust, and 
to contain a specific provision that the trustees in all con- 
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tracts made with third parties must specifically provide 
against liability on the part of the shareholders, and that 
persons contracting with the trust must look to the trust 
property alone to satisfy their claims. There can be no 
question but that the shareholders and the trustees have 
a right to make such a contract. I have yet to find a 
single case which holds that the trustee, in making con- 
tracts with third parties, may not contract with such 
third party against liability on the part of the sharehold- 
ers of the trust. 

Strange though it may seem, the Courts of some of 
the other States have been more liberal in construing 
declarations of trust, so as to exempt the individual 
shareholders from liability, than have the Courts of Mas- 
sachusetts. This is particularly true of Kansas and 
Rhode Island. 

The Supreme Court of Kansas has held that the mere 
right retained in the declaration of trust on the part of 
the shareholders, to elect the trustees annually, does not 
convert the arrangement into a partnership, provided the 
trustees so elected are vested with complete title to the 
trust property and are given full control of the manage- 
ment of the trust business. 

In Rhode Island the Court has gone still further and 
held that not only may the shareholders reserve the right 
to elect the trustees, but may also reserve the right to 
amend the declaration of trust, with the consent of the 
trustees, and with the consent of the trustees may 
terminate the trust at any time, without converting the 
arrangement into a partnership. 

As a general proposition, however, the courts of this 
country have almost without exception followed the rule 
laid down in Massachusetts, heretofore referred to, and 
where the shareholders reserve to any appreciable ex- 



Digitized by 



Google 



56 KENTUCKY STATE BAB ASSOCIATION 

tent the right to control the business of the trust, the ar- 
rangement id a partnership, and not a pure trust. There 
is a remarkable dearth of authority on this subject in 
Kentucky. So far as a fairly thorough investigation of 
the authorities has disclosed, I have not found a single 
case in Kentucky where our Court of Appeals has ever 
been called upon to pass upon the nature of an arrange- 
ment which would be a pure trust xmder the rulings of 
the Massachusetts Courts. In every case where the na- 
ture of such arrangements have been passed upon by our 
Courts, they have been of the character commonly called 
unincorporated joint stock companies, joint stock asso- 
ciations, or companies which have attempted to act as 
corporations without having been incorporated, and all of 
which have been held to be partnerships by the Massa- 
chusetts Courts and by the Courts of the country gen- 
erally. 

One of the earliest cases in this State is that of Green- 
up and Innes v. Barbee's Executor, reported in 1st Bibb, 
320, decided in 1809. In that case an unincorporated com- 
pany was organized to operate a cotton factory in the 
town of Danville. Shares of stock were issued, and the 
business was conducted in the same way as the business 
of an incorporated company is ordinarily conducted. The 
question arose as to the liability of the individual holders 
of stock for the debts of the company. The Court, in dis- 
cussing the question, used this language : 

**It is evident that the company is liable to the 
defendant for the amount he has been or may be 
compelled to pay on their account. As the company 
was not an incorporated body, the total exhaustion 
of the property put into conunon stock in the pay- 
ment of demands upon the company does not exon- 
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erate the members of it from further responsibility. 
They continue responsible in their individual capaci- 
ties to the full extent of every debt justly due from 
the association/' 

This case was cited with approval in the case of Jenne 
V. Matlack, 19 Ky. Law Rep. 503, in which it was again 
held that the holders of interests in imincorporated com- 
panies are partners, and liable as such. 

To the same effect are the cases of — 

Cincinnati Cooperage Co. v. Bate, 96 Ky. 358. 
Bobinson v. Harris, 5 Ky. Law Eep. 928. 
Sebastian v. Booneville Academy Co., 56 S. W. 810. 

Probably the most recent utterance of our Court of 
Appeals on this subject is found in the case of Roller v. 
Madison, 172 Ky. 693, decided in 1916. In that case the 
Court said: 

''An attempt has been made many times to give 
an exact definition of just what a joint stock asso- 
ciation is, and in many States the exact legal status 
of such associations has been fixed by statute, but 
they have not been the subject of legislation in this 
State, except that Section 208 of the Constitution 
states that the word 'corporation,' as used in the 
Constitution, shall embrace joint stock companies 
and associations, and Section 457 of the Statutes pro- 
vides that the word 'corporation* may be construed 
as including any joint stock company or association, 
but neither of these provisions, nor both of them, 
make a joint stock company a corporation, or give 
to it or its stockholders any of the privileges or im- 
munities enjoyed under our law by corporations and 
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their stockholders. A joint stock company is an en- 
tirely different organization from a corporation, al- 
though it has many of the same characteristics, and 
is often not improperly called a quasi-corporation, 
especially under particular statutes, but in this State 
it is still what it was at common law, where, as said 
in State ex rel. Pearson v. Itailroads, 196 Mo. 536: 

'* *A joint stock company at common law was a 
hybrid, midway between a corporation and a part- 
nershipj e. g., it had directors and officers, articles of 
association and common capital divided into shares; 
these shares represented the interests of the mem- 
bers, were transferable without the consent of the 
other members ; hence there was no delectus per sonde ^ 
and the death of a member did not dissolve the com- 
pany — ^but, on the other hand, each member was lia- 
ble for the debts of the concern, so that such com- 
pany had characteristics of both a corporation and 
a partnership.' • • • 

"The exemption from liability for the indebted- 
ness of the corporation is given by statute, to those 
associated in the enterprise as members, and it is a 
gift only a sovereign can bestow. The parties can 
never by any sort of agreement among themselves 
attain such immunity. This immunity never having 
been extended by legislative enactment in this State 
to the members of a joint stock company, they are 
necessarily under our law individually liable for all 
the obligations of such a company in exactly the 
same sense and way that partners are liable for the 
obligations of the firm.*' 

This opinion is valuable, not only from the fact that 
it establishes the principle that the stockholders in con- 
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cems operating as unincorporated joint stock companies 
are not exempt from individual liability, and among 
themselves can not make a valid agreement to that effect, 
but for the further reason that it expressly recognizes 
the legal right in Kentucky under the common law to or- 
ganize such concerns. The Court simply holds that, when 
organized on such a plan, they are to all intents and pur- 
poses, so far as the liability of the shareholders is con- 
cerned, nothing more than partnerships. 

It will be observed, however, that neither this case 
nor any other case in Kentucky has ever gone to the ex- 
tent of holding that the trustees or other officers repre- 
senting such concerns may not contract with third par- 
ties, so as to exempt the shareholders from individual 
liability, other than to the extent of their holdings in the 
association, and it is inconceivable that any Court would 
reach such a conclusion. The right to contract is a right 
guaranteed to every citizen of the Commonwealth, and so 
long as the contract is not for unlawful purposes, and so 
long as the person contracted with is capable of contract- 
ing, the Courts would be without i)ower to interfere with 
such right. 

It would seem, therefore, that in Kentucky the share- 
holders of a business organized under a declaration of 
trust, even in cases where they reserve the right to con- 
trol the business of the trust, may provide in the declara- 
tion of trust that all contracts made with third parties 
shall contain an express stipulation against individual lia- 
bility on the part of the shareholders, and that contracts* 
when so made, are perfectly valid and exempt the share- 
holders from any individual liability thereon in excess of 
the interest which they hold in the trust property. 

It is of course clear, however, that the mere provision 
in the declaration of trust that all contracts shall be so 
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written as to exempt shareholders from individual lia- 
bility will not operate to exempt the shareholders from 
individual liability, in cases where the trustee has made 
contracts which fail to contain such a provision. In such 
a case the shareholders would find themselves squarely 
under the rule laid down in the case of Roller v. Madison, 
above referred to, to the effect that the shareholders can 
never, by any sort of agreement among themselves, es- 
cape individual liability. To avoid liability, the agree- 
ment must be between the shareholders, or those acting 
for them, and the person with whom the trust estate is 
contracting. 

Viewed in this light, I can see no legal reason why 
persons may not associate themselves together under a 
declaration of trust to conduct any business unincorpo- 
rated companies may conduct in Kentucky, nor why they 
may not legally provide against individual liability to any 
extent beyond their holdings in the trust property, and 
provide that all contracts with third parties shall ex- 
pressly stipulate against such liability. They could re- 
tain, under the declaration of trust, practical control of 
the property and management of the business. It would 
seem, under such an arrangement, the only risk which 
they would assume, other than that assumed by the stock- 
holders in ordinary incorporated companies, would be 
the risk of becoming individually liable, because of the 
failure of those conducting the business, in making con- 
tracts, to stipulate against such individual liability. This, 
however, it occurs to me, would be largely a moral risk, 
and no greater than the directors in an ordinary corpo- 
ration assume for the misconduct of its officers charged 
with the direct management and control of its business. 

It can be safely stated, however, that our Court of Ap- 
peals has never passed upon the status of the share- 
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holders in that character of association which has been 
held to be a pure trust under the Massachusetts law, and 
under the law as announced by the courts of the country 
generally. 

It is submitted that the rule of law in this State which 
holds the shareholders of unincorporated associations to 
be partners, is based upon the proposition that the share- 
holders are the real participants in the business of the 
association ; that they control its business and direct its 
affairs, and that the trustees or other agents, whom they 
have selected to have active charge of the business, are 
merely the kgents of the various shareholders. To all 
intents and purposes, under such an arrangement, the 
various shareholders are really in active charge of the 
business, and those who speak for them are merely their 
agents. Under such a state of case there is no reason 
why the shareholders should not be held liable for the 
acts of the agents whom they have selected. Indeed, it 
would be difficult to advance any reason why they should 
not be held liable. 

An entirely different situation, however, arises where 
the shareholders have abrogated all power under the dec- 
laration of trust to control the management of the trust 
business. Where the holders of the shares in unincorpo- 
rated associations abrogate all power of control of the 
trust business to the trustees, it is difficult to see where 
there would be any difference between their status and 
the status of the cestuis qtve trustent under a will, by the 
terms of which a business is placed in the hands of trus- 
tees, with the unlimited power to control, manage and 
conduct such business for the benefit of the cestuis que 
trustent. Certainly, it could not be argued with any de- 
gree of plausibility that under such a will the cestuis que 
trustent would be individually liable, beyond their inter- 
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est in the trust property, for any debts created by the 
trustee in carrying out the terms of the will. 
As stated by Perry on Trusts and Trustees : 

'*Any one competent to enter into a contract, or 
to make a will, or to deal with the legal title to prop- 
erty, may make such disposition of it as he pleases.'* 

Therefore, where by a voluntary arrangement the 
owners of property turn same over to a trustee, vesting 
him with complete legal title, as well as the power to con- 
trol the said property, including the power to sell and con- 
vey same, reserving to themselves only the right to par- 
ticipate in the earnings of said property and in the dis- 
tribution of the proceeds of same at the expiration of the 
trust arrangement, no good reason can be advanced why 
the parties interested in such arrangement should be held 
for the debts contracted by the trustee in the manage- 
ment of such property. The entire law of partnership 
has been built upon the principle that each partner has 
the right to make contracts binding upon every other 
partner, and, where the parties to an arrangement such 
as a Massachusetts trust abrogate any power to make 
any contracts, binding their associates or the trust prop- 
erty, it is diflScult to understand upon what principle 
such an arrangement could be treated as a partnership. 
In the absence of any holdings of the Court of Appeals 
on such associations as haye been held to be pure trusts 
under the Massachusetts law, and in the absence of any 
statute in Kentucky limiting the right of individuals to 
contract concerning such matters, it is submitted that no 
sound reason can be advanced why an arrangement may 
not be perfected between associates, so as to exempt them 
from individual liability in the conduct of the business 
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operated as the result of the pooling of their joint cap- 
ital. 

As pointed out in the Massachusetts cases, however, in 
order to exempt the shareholders in such an arrangement 
from individual liability, it must affirmatively appear 
from the declaration of trust that the trustees are not 
only the legal owners of the property, but that they are 
vested with absolute control and management of the 
trust estate. As heretofore pointed out, however, such 
an arrangement forces the investor to place more confi- 
dence in the trustee than any person is ordinarily willing 
to accord to another. This fact, together with the fur- 
ther fact that our Courts have never held that a pure 
trust under Massachusetts law would be regarded other 
than as a partnership under the law of Kentucky, should 
cause any attorney to hesitate before advising his client 
to enter any such arrangement. It appears to me that a 
much safer plan would be for the investors to pool their 
capital, reserving the right to control same, and require 
the trustee in charge of same, in making his contracts, 
to stipulate against individual liability on the part of 
the shareholders. 

Before concluding the discussion of the rights of a 
shareholder in trusts and voluntary associations, it might 
be well to point out some of the difficulties a shareholder 
is confronted with in transferring his interest in trust 
property, where such property is real estate, as well as 
the difficulties a trustee may be confronted with under 
such circumstances. 

It is well settled in Kentucky that an interest in real 
property must be conveyed substantially in the manner 
pointed out by the statute. Therefore, where the corpus 
of the trust property is real estate alone, and where the 
trustee is not given any direction or power under the dec- 
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laration of trust to sell the proi)erty, the holders of the 
interests in the trust property, under our law would be 
unable to convey their interests except by a deed executed 
and acknowledged, as is required for the conveyance 
of other real property. Their respective interests in 
such trust property would be treated as real estate. 

This diflSculty, however, can be easily obviated by a 
provision in the declaration of trust, directing and au- 
thorizing the trustees to sell and convert the property, 
but allowing such conversion to be postponed at their 
discretion. All the authorities agree that under such 
circumstances the conversion is deemed to have taken 
place at the time title is vested in the trustee, and the 
shares of the various interested parties are treated as 
personal property instead of real estate. 

Section 2356 of Kentucky Statutes provides that no 
sale made of any real estate by a trustee, by virtue of a 
deed of trust, shall be valid, nor shall the conveyance by 
such trustee pass the title of the property specified in such 
deed or pledge, unless the maker of such deed or pledge 
i^hall join in a writing evidencing the sale. This statute, 
however, oflfers no practical difficulties where the legal 
title is conveyed to the trustees by the interested parties, 
with directions to sell and convert same. In such cases, 
it has been held in Kentucky that this statute does not 
apply. 

There is one other consideration which always ad- 
dresses itself to persons contemplating assuming the role 
of trustee. That is, the well-recognized principle of law 
that the trustee is personally liable on all the contracts 
made by him in the management of the trust business. 
There is only one way for him to avoid such liability, and 
that is, by express stipulation to that effect in all con- 
tracts made by him. 
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It is, of course, unnecessary to warn any careful law- 
yer, in preparing declarations of trust, to see that the 
law against perpetuities is not violated, and that, in cases 
where the business is conducted under a fictitious or trade 
name, the proper statement showing the names of the 
interested parties is filed in the county court clerk's of- 
fice, as required by Section 199b of Kentucky Statutes. 
If the business is conducted in the name of the trustees, 
however, such a statement is not necessary. 

The one remaining consideration of prime importance 
to investors and their attorneys to which I desire to 
briefly refer is, what practical advantages, if any, are 
afforded under the trust plan over those afforded by a 
partnership or an incorporated company? As has been 
heretofore suggested in this paper, it occurs to me that 
the advantages offered under the trust plan have been 
greatly exaggerated, yet the plan offers some tangible 
advantages. 

There can be no doubt that trustees are persons and 
citizens, within the meaning of Section 2, Article 4, of 
the Constitution of the United States, and therefore they 
are entitled to engage in business in States other than 
the one in which they are organized on the same footing 
as citizens of such State. This is a decided advantage 
over the corporate plan. 

Another very practical advantage under the law of 
Kentucky is, that such business associations would not 
be liable for an organization tax or for a capital stock 
license tax, as is required of corporations. They would 
also have a decided advantage over corporations under 
the Federal income and excess profit tax laws. The form 
of organization undoubtedly fidfords a more economical, 
convenient and flexible form of management than does 
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a corporation, for trustees can transact business with a 
great deal more ease and rapidity than can directors. 

Again, it is submitted that such an association does 
not stand on the same footing as a corporation and can 
not be comx)elled to produce its books and records in any 
prosecution against it, or against the members thereof, 
but is protected against such inquisition by the Fifth 
Amendment to the Federal Constitution and by Section 
11 of the Constitution of the State, both of which provide 
that no person shall be compelled to give evidence against 
himself. 

Those corporations holding vast bodies of land in 
Eastern Kentucky, and which have done so much toward 
the development of the resources of that section of the 
State, may find in the trust plan of doing business and 
holding property a means of escape from the constant 
threat of escheat with which they are now confronted. 

At this time, however, it is impossible to predict to 
what extent the trust plan will fit in with our method 
of doing business. Our people are naturally conserva- 
tive. They have become accustomed to the corporate plan 
of conducting business, and it is safe to say they will 
be very slow to abandon its beaten paths for the imcer- 
tain and unchartered ones of the trust plan. It would 
certainly be very unwise for investors to adopt the trust 
plan for the narrow and selfish purpose of avoiding taxa- 
tion, or any other reasonable legislation directed at com- 
binations of capital in whatever form they may exist. 
Any considerable tendency in this direction would in- 
evitably result in legislative action, visiting upon such 
associations the very things which they sought to escape. 
The business trust can never become a substitute for the 
corporation. There may be a place in our business life 
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for it. What that place is, however, muBt be determined 
by the practical experience of the future. 

The PKEsroBNT : We will now have the report of the 
Executive Conunittee by a former President, Mr. W. L. 
Porter. 

The report was read as follows: 

REPORT OF EXECUTIVE COMMEDTEE. 

Louisville, Ky., June 29, 1922. 
Kentucky State Bar Association — Gentlemen: 

The Executive Committee reports that it held two 
meetings during the year 1921-22 at the office of the Secre- 
tary in Louisville, one on November 16, 1921, and the 
second on March 16, 1922. 

At the first meeting delegates were appointed to at- 
tend the conference of delegates from State and local bar 
associations held in Washington, D. C, in February, 1922. 
The action of the Secretary in letting the contract for 
printing the annual proceedings, at a total cost of $876.29, 
was approved. 

The invitation to hold the next annual meeting in 
Louisville, extended by Mr. Robert F. Vaughan, Presi- 
dent of the Louisville Bar Association, was accepted. 
The President, with the advice and assistance of the Com- 
mittee, appointed a committee consisting of three mem- 
bers from each Appellate Court District to consider the 
advisability of calling a convention to revise the present 
State Constitution, and the Executive Committee ordered 
that a special meeting of the Association be held in Louis- 
ville in December, 1921, for the purpose of revising, con- 
sidering and acting on the report of that committee. The 
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standing committees for the year were appointed by the 
President at the first meeting of the Executive Committee. 
At the March meeting of the Executive Committee the 
program for this annual meeting was arranged, and the 
speakers, together with the subjects of their addresses, 
were selected. June 29 and 30, 1922, were the dates se- 
lected for this meeting. 

Respectfully submitted, 
W. L. Pouter, 

Chairman. 

The PREsmENT: Without objection, that report will 
be received and filed and the next report is that of the 
Secretary. 

The Secretary's report was read as follows: 



REPORT OF SECRETARY. 

Louisville, Ky., June 29, 1922. 

Kentucky State Bar Association — Gentlemen : 

The Secretary reports that he has attended the two 
meetings of the Executive Committee, and also the meet- 
ing of the Special Committee on the revision of the Con- 
stitution; that he made arrangements for the special 
meeting of the Bar Association to be held in Louisville 
in December, 1921, and caused notices of said meeting 
to be sent to all the members; that he attended the special 
meeting and served as Secretary; that he compiled and 
arranged and caused to be printed the proceedings of 
the last annual meeting, a copy of which was sent to each 
member of the Association; that he prepared and caused 
to be distributed among the members the program of this 
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meeting; that he attended to the routine correspondence 
and performed the other duties incident to the office, and 
has kept records thereof. 

BespectfuUy submitted, 

J. Verser Conner, 

Secretary. 

The President : The report will be received and filed. 

I am sorry to say we have just received a letter from 
Mr. Wells, Chairman of the Tax Commission, who was to 
deliver the next paper, saying that he had been called 
to North Carolina and could not fill this engagement. 

We also have a telegram from Mr. Desha Breckinridge 
and, in view of the editorials in the paper this morning, 
I would like to have the Association hear that telegram 
from Mr. Breckinridge, and if it desires to take any ac- 
tion in the matter, they can do so. The telegram was 
addressed to me as President. 

The telegram was read as follows: 

*' Lexington, Ky., June 29, 1922. 
''Hon. W.W.Crawford, 

President State Bar Association, 
Louisville, Ky. 
''Respectfully direct your attention to the ac- 
counts published in the newspapers of proceedings 
in the case of the Commonwealth against defendants 
indicted by the Grand Jury of Breathitt County and 
also indicted by the Grand Jury of Boyd County for 
conspiracy particularly to the associated press report 
of today telling of efforts made to have those cases 
compromised through agreements of defendants. 
With profound reverence for the profession of law 
and hopeful confidence that the present members of 
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the bar will uphold the highest traditions of the 
noblest profession of man I earnestly suggest that 
the Bar Association appoint a committee of lawyers 
of high ability and character to ascertain the facts 
and take whatever action may seem proper in the 
light of full knowledge of the conduct of the attor- 
neys and other officials of court the press can only 
publish facts as they are revealed either by proceed- 
ings in court or through voluntary statements of 
individuals in my judgment grave responsibility 
rests on Bar Association in view of statements that 
have already been published in the press if reports 
be true members of the bar and officers of the Court 
have been engaged in an effort to traffic in justice 
and to use the process of the courts in barter and 
sale of the life and liberty of citizens. 

^ * Desha Breckinridge. ' * 

The President: I would like to submit that to the 
Association and if any action is desired to be taken, it 
may be taken. There is also an editorial and the editorial 
is founded on the press report that, in effect, as a political 
expedient both sides have agreed to drop these prosecu- 
tions for murder. 

Mr. W. p. Kimball: I have always been a warm 
friend of Mr. Breckinridge and have always tried to fol- 
low him when I could. But I suggest to this Association 
of lawyers that these are cases pending in Court. They 
have not been finally determined. Whatever may be 
going on wrong, we know not. I know not, but it seems 
to me that this Bar Association can not afford to take 
any position or inject itself into the litigation of any 
case unless there is a final determination. Th6 conditions 
in Breathitt County are not understood by any human 
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being in the world. God Almighty only knows the exact 
situation. Therefore, it does seem to me that we would 
make a mistake to intervene at this time in those cases 
now pending. I know nothing about the facts in the 
ease. I am not a party to any of the cases in any way. 
I am like all the other lawyers here. I hope that justice 
will be done; that the guilty will be punished and the 
innocent acquitted, but I do not believe that we can af- 
ford at this time with the cases now pending to inject 
this Association into that matter. 

The Pkesident: That matter is placed before the 
Association for such action as it deems proper and it will 
be open for action by the Association at any time that 
action is desired. The next business is a report of the 
Trial Committee, Mr. Thomas. 

The report was read as follows: 



REPORT OF TRIAL COMMITTEE. 

To the Kentucky State Bar Association: 

During the past year no complaint against the pro- 
fessional conduct of any member of this Association has 
been made. For this reason there has been no meeting 
of the committee. No trial has taken place and it is very 
gratifying to submit this report. 

Respectfully, 

R. C. P. Thomas, 

Chairman. 

The PREsmENT: The next is a report of the Com- 
mittee on Declaratory Judgments. 
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REPORT OF SPECIAL COMMITTEE ON 
DECLARATORY jnXJMENTS. 

Mr. President: 

Yonr Special Committee on Declaratory Judgments 
respectfnUy reports: 

At the last regnlar meeting of this Association Judge 
Thomas R. Gordon delivered an address on tiie subject 
of Declaratory Judgments and submitted with that ad- 
dress a first tentative draft of "An Act Relating to De- 
claratory Judgments and Decrees and to Make Uniform 
the Law with Reference Thereto." * 

Thereupon a resolution was adopted by this Associa- 
tion, approving the principle of "Declaratory Judg- 
ments" and recommending that the General Assembly of 
Kentucky of 1922 enact a law empowering the courts of 
this Commonwealth to render such judgments and au- 
thorizing a committee of this Association to co-operate 
with Judge Gordon in drawing an appropriate Act and 
attempting to secure its passage by the Legislature. 

A Special Committee, consisting of the undersigned 
as Chairman and Judge R. C. Stoll and Mr. Robt. G. Gor- 
don as members, was appointed by the President to carry 
out the purposes of that resolution. Subsequently, the 
Louisville Bar Association appointed a similar commit- 
tee, consisting of Mr. Alfred Selligman, Chairman, and 
Messrs. John C. Doolan, J. V. Norman, James Gamett 
and Lawrence Leopold members. Thereafter, these com- 
mittees from the two associations worked together, and 
also enlisted the services of Messrs. Benjamin F. Washer 
and Grover G. Sales. Numerous meetings of these com- 
mittees were held, and the proposed Act was drawn and 
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redraTvii in an effort to meet constitutional and other ob- 
jections which had theretofore been raised to similar laws 
of other States, and in the further effort to produce an 
Act which would not be in anywise out of harmony with 
the present laws of procedure in this'Conmionwealth. 

This work resulted in an Act which was subsequently 
passed by both Houses of the General Assembly and 
signed by the Governor, and is now known as Chapter 83 
of the Acts of the General Assembly of 1922, entitled 
**An Act to Authorize Courts of Record to Make Bind- 
ing Declaration of Rights, and Providing the Procedure 
by which Actions to Secure Such Declaration of Rights 
are to be Prosecuted and Determined/' 

The work of the conmiittees and their associates was 
by no means confined to the preparation of the bill. 

Before the Legislature convened, the general terms 
of the proposed bill were presented to the Governor and 
discussed with him, and he agreed to and did recommend 
in his message to the Legislature the passage of such 
a bill. 

The matter was also brought to the attention of the 
Circuit Judges of the State at a meeting of the Circuit 
Judges' Association held in Louisville late in December, 
1921, and it received the unanimous approval and en- 
dorsement of the members of that association at that 
meeting. 

At the instance of the committees, all of the daily 
newspapers in the city of Louisville, as well as a number 
of newspapers throughout the State, gave wide publicity 
to the proposed legislation and advocated its adoption in 
unqualified terms in their editorial colimms. 

While the bill was pending in the Legislature a state- 
ment was prepared by Judge Gordon and Mr. Washer 
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on **The Declaratory Judgment and What it Means/' 
and this was printed in pamphlet form and distributed 
among the members of the General Assembly and to the 
newspapers throughout the State. 

The bill was introduced in the Senate by the Honor- 
able Robert C. Simmons, and in the House by the Honor- 
able Gr. L. Drury. A joint meeting was held by the com- 
mittees of the Senate and the House, to which the bill was 
referred, at which Judge Grordon and Mr. Washer ap- 
peared and explained the bill. The House Conunittee 
reported the bill favorably, but the Senate Committee, 
for some reason, reported the bill unfavorably by a vote 
of three to two. Nevertheless, the bill was subsequently 
passed in the Senate over the unfavorable report of the 
Committee by a vote of 29 to 6, and it was passed in the 
House by the overwhelming vote of 84 to 2. 

While all the members of the committees and their 
associates were active in the work both of preparing the 
bill and in securing its passage, by far the large measure 
of credit should be accorded to Judge Gordon and Mr. 
Washer, whose efforts and labors from the beginning 
until the final passage of the bill and its signature by the 
Governor were unceasing and untiring, and but for whose 
activities it is doubtful whether the recommendations of 
this Association would have been brought to a successful 
consummation. 

Respectfully submitted, 

C. S. NUNN, 

Chmrman, Special Committee on 
Declaratory Judgments. 

The PBEsroENT: The next business is the appoint- 
ment of the chairmen from the different Appellate Dis- 
tricts. 
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An adjournment was had and that Committee was 
then announced as follows : 

1st District: Mr. McDonald, Chairman. 

2nd District: Mr. T. W. Thomas. 

3rd District: Mr. John K. Todd. 

4th District: Judge Alex P. Humphrey. 

5th District: Mr. R. C. StoU. 

6th District: Mr. Swinford. 

7th District: Mr. Jeffries. 

The PREsroENT : We will now have an adjournment 
for ten minutes. 

After the adjournment. 

Mr. Carothers: Mr. President, I rather think that 
the telegram from Mr. Breckinridge is of such import- 
ance and will be taken such notice of by the public that 
we ought not to be guilty of not taking consideration of 
the matter such as this and I believe a committee should 
be appointed to make a report upon this matter as was 
suggested by Mr. Breckinridge so that the public may 
know our position on the matter. 

The PRBsmBNT: Do you put that in the form of a 
motion? 

Mr. Carothers : Yes, I move that a committee of 
three be appointed by the Chair to consider the question 
brought forward by the telegram of Mr. Breckinridge. 

John C. Strother: I think that is a matter of too 
much importance for this Association not to take a posi- 
tion on and I want to unite in the motion, although I wish 
to offer an amendment that the committee be seven in- 
stead of three, with instructions to report at such hours 
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tomorrow as the duties of the Association in connection 
with the matter permit. 

Mr. Carothebs: I accept the amendment, but I be- 
lieve the smaller committee would be better. Can we not 
agree on a committee of five. 

Mr. John C. Strother : All right. 

Mr. Kimball: If this committee is to be appointed 
there should be some motion designating the business of 
the committee. 

The President : Mr. Carothers said the report should 
consider the matter of this telegram. 

Mr. Kimball : Is the committee to go into an investi- 
gation? 

The President : The motion was simply to report to 
the Association with such recommendations as the com- 
mittee had to make in reference to matter which Mr. 
Desha Breckinridge has called to the attention of the 
Association. 

Mr. Kimball: This is merely preliminary then! 

Me. Carothers: ides. 

Mr. Puryear : I had the impression from the remarks 
of Mr. Kimball that this matter is of local importance and 
not a matter which we should in any wise act upon any 
more than we would be called upon to investigate and ex- 
press our opinion of any public affair going on anywhere 
in the State of Kentucky. As I understand, this is a 
matter that is in the hands of the Courts of this Com- 
monwealth which are entitled to respect and confidence 
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and we cannot with any sort of propriety permit our- 
selves to investigate. 

The President : I do not understand that the motion 
necessarily was for an investigation. The motion simply 
involves whether we will take the matter up. 

Mb. Puryear: My position is that I oppose the ap- 
pointment of the committee. That is something we have 
nothing to do with, something we have no more occasion 
to investigate simply because Mr. Breckinridge has sent 
a telegram to the President of the Association. We 
might have a telegram with respect to the mining ques- 
tion. There are something like one hundred public ques- 
tions that might be brought to our attention and if we 
are going into investigation and recommendations on 
matters that are brought to our attention there will be 
no end. I think this is improper and I, therefore, oppose 
the appointment of a committee. 

Mr. Bright : I am in hearty accord with the remarks 
of my friend here. I have known Judge Halbert for a 
number of years, and I know the kind of character he has 
and this is within his district and neither Mr. Breckin- 
ridge nor any lawyer in Kentucky can say that Judge 
Halbert will compound a felony in his district. I think 
the motion is utterly out of order and out of place. . Sim- 
ply because something has gone wrong somewhere is no 
reason why we should investigate it. 

Mr. Tanner : It seems to me that the appointment of 
this committee would not be any reflection on any Court 
in this Commonwealth, but is only a means by which this 
Association can give expression to its ideas relative to 
this situation and not be misunderstood. This committee 
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doubtless will take the position that these gentlemen who 
have spoken against this resolution have taken. But it 
appears to me that it would put the Association in better 
position to give some expression. 

Mr. Hill: This Association doesn't need to go on 
record by any resolution or report of the committee to 
show the people what it stands for. It stands for law and 
order now and it has always stood for that. It stands for 
the proper enforcement of justice and I think any resolu- 
tion respecting any matter before a judicial tribunal 
would be a reflection on that tribunal. It seems to me 
that we would be putting ourselves in an offensive atti- 
tude on a matter entirely without our province, and that 
is in the hands of properly constituted authority. 

Mb. Mebedith : Insofar as I have observed the news- 
paper accounts of this matter, there has been no intima- 
tion that any officer of the law has proposed to counte- 
nance any compromise in this matter. The reports con- 
cerning that seem to be to the effect only that interested 
parties other than officials have in mind tentative com- 
promises that until the Court officials countenance that 
thing and demonstrate that they have done so and in 
doing so have done wrong, I don't think this Association 
should notice the matter. 

Mr. Samuel M. WmsoN: That motion is eminently 
proper. It seems to me that ordinary respect for a com- 
munication made by Mr. Breckinridge and indirectly by 
one of the Louisville papers ought to receive our respect- 
ful attention and consideration. As has been suggested, 
the appointment of this committee does not fix what ac- 
tion the Association will take, if any. I think in this 
instance, as proposed in other instances, the newspaper 
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press generally misconceives the purpose of the Associa- 
tion and misconceive the attitude generally that the Bar 
will take. But so far as taking the high grounds that 
we are above any information of shortcomings in the per- 
sonnel of our profession, it seems to me that is going 
very far. I think the rule applicable to religious affaii-s 
should obtain somewhat here. No one who has read the 
newspaper accounts of what is going on in Breathitt and 
Boyd Counties can shut their eyes to the fact that there 
have been things that have occurred in connection with 
the election in Clayhole precinct which should receive 
attention. I think it is eminently proper that a com- 
mittee should be appointed and that it should take into 
consideration the telegram the President of the Associa- 
tion has received, and if they find it is out of our jurisdic- 
tion they can say so and if they find it is a matter which 
the incoming Investigating Committee should take charge 
of they should report that. I earnestly hope the Associa- 
tion will permit the appointment of a committee which 
will report back to this Association before adjournment. 

Mr. Wright: We have with us some oflScials from 
that circuit of the Commonwealth and I do not believe 
they would appreciate our action which might have a 
tendency to influence their final action disposing of that 
matter. The officials up there have the matter in charge, 
the Circuit Judge and the Commonwealth's Attorney, 
and I don't believe it would be showing proper respect 
to those officials for this Association to go on record in 
any sort of a resolution in the absence of any proof that 
they would not conduct themselves as they should con- 
duct themselves in a trial of that case ; and I would call 
attention of the Bar to the fact that the information that 
we have comes from outside reports and not reflecting on 
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any ojfficial connected with the Court, and I think it is 
highly improper for the lawyers of the State of Ken- 
tucky represented in this meeting to assume for a mo- 
ment that the Circuit Judge and the Commonwealth's 
Attorney of that district are not doing their duty. 

Mr. Cole : I appreciate the remarks of Mr. Wright, 
but I think it is eminently proper to appoint a commit- 
tee. That conmaittee may do the very things necessary 
to throw light on the situation. It may be that they will 
report that the Judge of the Court and the Conmaon- 
wealth's Attorney are properly handling the matter. It 
may be that nothing has been done which should be criti- 
cised. It may be that in the opinion of the Common- 
wealth 's Attorney a conviction cannot be had and conse- 
quently that it would be for the best interest of all parties 
to allow the indictments to be filed away. However that 
may be this committee can report that there is nothing 
that has taken place that justifies any reflection on any 
oflScer of the Commonwealth. 

Mr. John F. Hager : I come from the county in which 
these cases have recently been tried. I was only present 
for two hours in an afternoon of the second week of the 
trial. With my friend from Fleming County I want to 
give my testimonial to Judge Halbert. He has served 
us for twelve years, re-elected unanimously by the peo- 
ple of the district without opposition. He has never in 
his professional career, before coming to the bench or 
since being on the bench, been guilty of any act of mis- 
conduct which would lower his reputation as a law^^er or 
as an official. I have been very much puzzled since this 
question came up as to what I should say upon this oc- 
casion or as to what my views would really be. I cannot 
believe that Judge Halbert would be a party to a com- 
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promise of a felony proven or at least upon which some 
one has been convicted. But I am puzzled as to what now 
ought to be done. I don't understand that the appoint- 
ment of a committee is necessarily a reflection upon the 
officials of our county. If the Associated Press dispatch 
is founded upon facts which have come up since I left 
home, if there is a widespread belief in the State that 
there are facts of that nature existing, then I would say 
it might become a duty upon the part of the members of 
the Bar having a jealous regard for the reputation of the 
officials of the State to take such action as would be a 
protection prima facie of the character of those officials, 
and that if the committee should find those men recreant 
to their duty they should report that, and if they find the 
charges unfounded they should report that. I think it is 
the duty of the Bar to protect them. I don't think I 
would have dignified the report originally by inviting 
action upon the part of the members of the Bar Asso- 
ciation, but now that the matter is up I think it would 
be to the interest of the officials and certainly a reason- 
able duty on the part of the Bar Association to take ac- 
tion by the formal appointment of a committee and the 
hearing of a report if they can report. The question is 
whether we haven't anticipated the whole question by 
raising a special committee — as I understand we have a 
committee that might function at any time when the 
character of any lawyer, whether he be an official or oth- 
erwise, is properly the subject of investigation. 

The PREsmENT : Directly within the rules it is with- 
in the province of the Investigating Committee. I do 
not understand the motion to go to the question of in- 
vestigating but just see if the Association should take 
some notice of the request. 
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Mr. Hager : I favor the appointment of a committee. 

Judge Bobbins : I have frequently heard it said that 
the law does not require a vain and foolish thing to be 
done, and as I view this matter from afar off I think it 
would be a vain and foolish thing to appoint a special 
committee to investigate what some newspaper said of- 
ficials elected by their home people were about to do. I 
am fairly thick skinned, but I would not relish a charge 
of that kind against me if I were holding court, and I 
do not think those gentlemen would appreciate it. And 
it would do no good. What are you going to do about it? 
You can always presume that men of ability and in high 
station will discharge their duty until they have failed 
to do it. I don 't get frightened at everything I read in 
the newspapers. I would have been hiding out all my 
life if I had done that. I don't know these gentlemen. 
I don't even know their politics, but I do know the people 
of Kentucky and I know they elected them and I don't 
believe there is any danger of their doing anything wrong- 
ful as indicated by these newspaper reports. So we 
ought not to become frightened. We have a Trial Com- 
mittee and every one of those men involved in this are 
lawyers and for the protection of lawyers we have a 
standing committee and if anybody knows anything 
against them they can bring it before that committee at 
any time. Why point out a great outrage about to be 
committed by men who have lived honorable lives? I 
pledge you my word I would not relish a thing like that. 
Incidentally I have read that Mr. Coldiron is handling 
this matter and I think you should give him a fair chance 
to discharge his duty. He is not excitable evidently; 
he is not hot. What would you do about it? Frequently 
men have things presented to them that they can't do 
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anything. When I was judge I had a little experience 
down in my county, a young fellow became engaged to a 
girl and he proved untrue and the people were up in 
arms, about half and half. One half wanted to hang the 
young fellow and the other one-half wanted to hang the 
girl. She brought suit for breach of promise and an 
uncle of this young man hid him up in a garret so that 
the sheriff couldn't find him until he could get away. 
They came down to my Court and took the matter before 
the grand jury and the Commonwealth's Attorney told 
them he didn't know of any law that this man had vio- 
lated and they sent for me and I told them I didn't know 
of any law that he violated. And finally the grand jury 
came out and there was an. old fellow by the name of 
Willis on it and he said, '^ Judge, we have indicted Har- 
grove," and I said, ''You did; what for?" and he said, 
''For aiding and abetting." What are you going to do 
with these men? What are you going to charge them 
with? If they do anything wrong, bring them before the 
Trial Committee which I am sure will do justice in the 
premises. 

Mr. R. C. Simmons : I propose as an amendment to 
the pending motion that this matter be referred to a 
standing committee, the Executive Committee which has 
heretofore acted in matters of this kind and would prob- 
ably be the best committee. I feel that a communication 
of this sort coming from the source it does is worthy of 
some consideration, yet I feel at the same time that our 
policy in matters of this sort is pretty well understood 
by members of this Association, although it may not be 
clearly defined in the minds of the public, and by re- 
ferring this matter to a conmaittee Mr. Breckinridge will 
be treated with courtesy and that committee can define 
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our policy in matters of this kind. I know Judge Hal- 
bert and Judge Hurst and I know that we have no ma- 
chinery to investigate. We can only make a general re- 
port which would amount to nothing. If we were to un- 
dertake to make a special report what facts could we 
have? The facts here are obscured by political condi- 
tions and I feel that while the communication ought to 
be recognized, that referring it to the Investigating Com- 
mittee would be the proper solution and I propose that 
amendment. 

The amendment was seconded. 

Mr. Caeothers: I believe I will accept the amend- 
ment. 

Mr. Meredith: I want to move as a substitute for 
everything before the house the following: Whereas, 
there is no evidence or information that any officials have 
been remiss in any of their duties, and whereas, there is 
no intimation that they have countenanced the proposed 
compromise, and whereas, any action of the Bar Asso- 
ciation at this time might improperly influence or hurt 
the characters of the defendants in the trials of these 
cases, any action now would be inconsistent with fairness 
and for these reasons we decline to make any expressions 
thereon. 

Mr. Faurest : These cases are now pending before a 
Court of the State of Kentucky and any action of this 
body would be taken for the purpose of influencing the 
actions of that Court, and I do not think any worse 
precedent could be set by this body even in an aggra- 
vated case than to take action for the purpose of affecting 
the action of a Court that might have the matter before 
it. When that Court has passed on the matter or decided 



Digitized by 



Google 



DISCUSSION 85 

something and something improper has been done, we 
could investigate that, but what could we do now as long 
as this case is pending before the Court? I think it 
would be improper for this body to appoint a committee 
to investigate what has been done or to take any action 
until the Court has finally passed on the matter. 

The President : There has been no suggestion to that 
effect. 

Mb. Faueest : There was a motion pending. 

The President: Simply to see whether we would 
respond to Mr. Desha Breckinridge ^s telegram. 

Mr. Fattrest : The proper thing is to decline to con- 
sider the request because it is an improper procedure. I 
second the motion of Mr. Meredith. 

Mb. Hjjjl: I move that we table the whole proceed- 
ing. 

The motion was seconded and being put to a vote, 
without argument, was carried. 

A recess was here taken of ten minutes to allow the 
districts to report and the districts reported their selec- 
tion for the Committee on Nominations as follows : 

First District: J. E. Bobbins, Mayfield. 
Second District : R. C. P. Thoirias, Bowling Green. 
Third District: H. S. McElroy, Lebanon. 
Fourth District: Robert G. Gordon, Louisville. 
Fifth District : Wm. P. Kimball, Lexington. 
Sixth District: TJlie Howard, Covington. 
Seventh District: John F. Hager, Ashland. 



Digitized by 



Google 



86 KENTUCKY STATE BAB ASSOCIATION 

The Pbesidbnt: Will Mr. Hager call a meeting of 
this committee some time tonight or tomorrow so as to 
give us a report tomorrow! 

Mb. Hageb: That committee will meet immediately 
after adjournment this afternoon. 

There being no further business before the Associa- 
tion a recess was taken. 



EVENING SESSION. 

The President called the meeting to order. 

The PBEsroENT : Mr. Silas H. Strawn, of Chicago, will 
address us on '* Rocks in the Reconstruction Stream. '* 



ROCKS IN THE RECONSTRUCTION STREAM. 

Mr. Strawn : The subject of this address does not im- 
ply that the reconstruction stream is unnavigable or 
that the rocks are so dangerous as to imperil all crafts. 
It is my purpose to invite your attention to the necessity 
of assisting the pilots who are at the wheel. 

The war has made a new world, not geologically, but 
geographically, politically and economically. This new 
world is not functioning as a going concern. Everywhere 
business is depressed. The depression in the United 
States is less acute than elsewhere, yet we are not, at the 
present time, enjoying anything like our pre-war pros- 
perity and our normal tranquility. 



Digitized by 



Google 



ROCKS IN THE RECONSTBUCTION STREAM 87 

Minds differ as to the cause or causes of this depres- 
sion. The farmers and stock raisers, failing to secure 
what they regard as adequate prices for their products 
and overwhelmed by debts incurred in a great expansion 
during the war, accuse the financial interests of with- 
holding credit. They also charge the factories with prof- 
iteering and the boards of trade and stock exchanges 
with exploiting the agricultural industry. 

Manufacturers say that the water is not all out of 
labor; that workmen are still inefficient and insist upon 
unreasonable wage demands. On the other hand, labor 
contends that it does not get its just share of the produc- 
tion and, although the cost of living has been greatly 
reduced, workers stUl demand the maintenance of the 
higher standard of living to which they became accus- 
tomed during the war. So desperate and determined is 
labor that it sometimes reverts not only to barbarism, 
but to a savagery in comparison with which the awful 
atrocities of the late war are temperate. 

Shippers claim that the high freight rates prevent in- 
dustrial prosperity. But the railroads say that freight 
rates cannot come down unless the railway employes' 
wages are correspondingly reduced. 

Every one complains about taxes. Federal and State, 
yet taxes must be maintained or increased because of the 
demand for a soldier's bonus and other expenses of gov- 
ernment. 

Thus we search for causes of our economic unhappi- 
ness and our social unrest. 

All agree that business conditions in this country are 
improving. That they may continue to improve, and that 
we may soon pass out of the reconstruction period into 
an era of unprecedented prosperity, is devoutly to be 
wished. No class or group can do so much to accelerate 
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the return to normalcy, not only in this country but 
throughout the world, as the members of the bar. Law- 
yers are trained to think clearly, to decide impartially, 
and to act judiciously. 

In order that the lawyer may be able to successfully 
pilot the ships of his clients in the reconstruction stream, 
he must not only be able to see and avoid the rocks which 
are immediately before him, but he must have the vision 
to look to the very limit of the horizon and point out the 
channel for the future. 

Conditions are unlike any that have ever before ob- 
tained in the history of the world. We cannot judge the 
future by the past. We must realize that the United 
States is a world nation and that the whole world is 
now one economic unit. 

In his message to Congress in 1823, President Mon- 
roe enunciated the doctrine that no foreign nation should 
thereafter attempt to conquer, colonize or extend its pos- 
session on the Western Hemisphere. This statement of 
our national policy was fairly well observed by other na- 
tions until 1898, when we declared war against Spain be- 
cause she persisted in continuing her atrocities in Cuba, 
colloquially referred to as ''our back yard.'* The result 
of that war was that we found ourselves possessed of 
Porto Rico, Guam and the Philippine Islands. In the 
same year Hawaii became a territory of the United States 
by Act of Congress. 

Since the Spanish War we have exercised a protecto- 
rate over Cuba. We acquired Samoa by treaty with 
Great Britain and Germany in 1899. Since 1903 we have 
exercised general supervision over Panama. In 1907 we 
assumed control of the finances of Santo Domingo, and 
in 1916 territorial administration of that country. In 
1915 we began to supervise the affairs of Haiti and our 
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marines are now policing that island. In 1913 we com- 
menced to exercise a protectorate over Nicaragua, and in 
1916 we acquired from that country a grant of Canal 
rights and naval bases. In 1917 we bought the Virgi^ 
Islands. 

The total area in square miles of the territory we have 
thus acquired is more than 280,000, with a population of 
18,000,000 of people. Thus, since 1898, the United States 
has extended its-influence and control over different parts 
of the world more rapidly than has any other power. 
The distance between the Virgin Islands and the Philip- 
pines is more than half way around the earth. 

Whether we entered the late war to make the world 
safe for democracy or to protect the honor of our people 
and the integrity of our nation is immaterial. It is cer- 
tain that had we not lined up with our allies, Germany 
would have prevailed and, having acquired all the naval 
resources of Great Britain, France and Italy, it would 
have been but a very short time before she would have 
overwhelmed our navy and compelled us to pay the entire 
bill. Therefore, speaking for myself, I am grateful to 
the boys who ^^went over there, '^ whether the inspiring 
motive was philanthropic, patriotic or selfish, because I 
am conscious of the fact that had they not gone, those of 
us who were too old or too cowardly to go, instead of now 
enjoying the freedom of this glorious country of ours, 
would be the unwilling slaves of the Kaiser. 

Those of us who complain about business depression 
and the burdens of taxation, onerous though they be, 
should be thankful because we are not working for the 
Kaiser all of the time, instead of for Uncle Sam a part of 
the time. 

I say burden of taxation, because we came out of the 
war with a debt of more than $25,000,000,000, and we are 



Digitized by 



Google 



90 KENTUCKY STATE BAR ASSOCIATION 

creditors of the other nations of the world to the extent 
of more than $11,000,000,000. The interest on this last 
mentioned sum is accruing at the rate of more than $1,- 
500,000 a day, and is being paid by the people of the 
United States in the form of taxes. Today our taxes 
upon industry and enterprise are higher than those of 
any other nation of the world except Great Britain. 

In the lottery of the war we drew nothing, either in 
territory or in participation in the reparations. 

WASHINGTON CONFEBBNCB. 

The Conference which convened in the city of Wash- 
ington on the 11th of November, 1921 and adjourned on 
February 6, 1922, was the most momentous diplomatic 
convention of all time. It did more toward securing peace 
and friendly relations among nations than any confer- 
ence ever held. The conference was called for the pur- 
pose of considering the limitation of armament and the 
settlement of the Far Eastern questions. 

Obviously a condition precedent to the discussion of 
the limitation of armament was the settlement of or an 
understanding about the policies of the several nations 
in the Orient. By the policy of a nation is meant its form 
of government, its territorial ambitions, its attitude to- 
ward its neighbors and other nations, its commercial re- 
lations and trade and its industrial and financial pro- 
gram. Therefore it seemed expedient to commence the 
Washington conference with a settlement of the Far 
Eastern questions. 

The work of that conference is a matter of such re- 
cent history as to be familiar to all. 

The Four Power Treaty, by which the United States, 
the British Empire, France and Japan agree that if here- 
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after there shall develop between any of them a contro- 
versy out of any Pacific question and involve their rights, 
which is not satisfactorily settled by diplomacy and is 
likely to affect the harmonious accord now happily sub- 
sisting between them, they shall invite the other high con- 
tracting parties to a joint conference to which the whole 
subject will be referred for consideration and adjust- 
ment, means peace is assured in the Orient between those 
nations. 

The treaty limiting naval armament stops the com- 
petitive building of navies and greatly lightens the enor- 
mous burden of taxation upon our people. The subma- 
rine and poison gas treaty, the Chinese policy treaty, 
the customs tariff treaty, the Shantung treaty and the 
treaty respecting the Island of Yap are all achievements 
of the greatest importance. 

The question of limitation of armaments, was not de- 
termined by the conference. That most important sub- 
ject, as well as the world's economic and financial prob- 
lems, was left for future consideration. Yet not only is 
the direct effect of the Washington conference on the 
peace of the world tremendous, but its psycho-logical in- 
fluence has bjBen inestimable. 

The conference at Genoa among the nations of Europe 
lacked the leadership furnished by us at the Washington 
conference. It failed because of too much politics and 
too little economics and because it was like holding a 
meeting of the creditors of a bankrupt in the absence of 
the principal creditor. 

The wisdom of the administration in refusing to par- 
ticipate in the Genoa conference commands the appro- 
bation of every true American citizen. Had we partici- 
pated in this conference we would have been inconsistent 
with our policy not to become involved in the political 



Digitized by 



Google 



92 KENTUCKY STATE BAB ASSOCIATION 

controversies of Europe, or to recognize the soviet gov- 
ernment of Russia. 



EUBOPEAN SITUATION. 

At the Paris conference, preliminary to the Versailles 
Treaty, in consideration of the waiver by France, of her 
insistence that there should be a buffer state between her 
eastern frontier and Germany, our representatives 
agreed (1) that the United States should sign the Treaty 
of Versailles (2) that we should join the League of Na- 
tions and (3) that with Great Britain we should enter 
into a separate agreement with France to come to her 
aid if and when she was the subject of a further unpro- 
voked attack on the part of Germany. The Senate re- 
fused to ratify these agreements. We did not sign the 
Versailles Treaty nor become a member of the League of 
Nations ; neither did we enter into a separate agreement 
with Great Britain to protect France against further ag- 
gressions by Germany. 

The people of the United States have three interests in 
Europe, each of equal importance: (1) we are desirous 
that peace shall prevail (2) that some disposition shall 
be made of the debts which the European countries owe 
us and (3) that our foreign trade shall be preserved and 
promoted. 

No argument is necessary to demonstrate the truth of 
the proposition that we must have peace. Law and or- 
der and confidence in the stability of the government are 
conditions precedent to a normal economic life. No na- 
tion can be rehabilitated until its people cease to think 
about war and about aggressing upon their neighbors. 

Although three and one-half years have elapsed since 
the armistice, peace does not obtain in Europe. The ha- 
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tred by the Germans of the French is equalled only by the 
fear by the French of the Germans. Peace will not pre- 
vail until tliis hatred is destroyed ; until France has the 
assurance of her late allies, some or all of them, that they 
will come to her aid against another unprovoked attack by 
Germany; until France is satisfied that Germany is doing 
her utmost to pay the reparations fixed by the Repara- 
tions Committee, and until Germany and Russia are again 
considered among the family of nations. 

France demands the maximum of reparations with the 
minimum of industrial recovery in Germany. France 
must be convinced that this is an economic impossibility. 
Germany, on the other hand, must be told by some one 
that she must get busy and demonstrate what she can 
do toward paying her obligations. 



GERMAN REPARATIONS. 

The most difficult problem before the world today is 
not how much can Germany pay, but how much and how 
fast can the Allies afford to take the payment. All of 
the statesmen and all of the financiers have not as yet 
been able to solve this problem. 

Germany can never compensate France and the rest 
of the world for the awful loss of life and suffering she 
caused, but all agree that as a matter of justice the Ger- 
man people in partial reparation for the damage they 
wrought should bear the heaviest possible burdens for 
generations to come. As against this feeling of justice 
and sentiment, there stands the indisputable fact that 
the greater part of what Germany pays must come from 
the sale of the products of her labor. This will result in 
the dumping on the world's markets of her cheaply made 
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goods, to the inevitable prejudice of the trade of other 
nations. 

The amount fixed by the Reparations Commission at 
the meeting in London in May, 1921, for Germany to pay 
as indemnity was 132,000,000,000 gold marks. Of this 
amount France was to receive 52 per cent, Great Britain 
22 per cent, Italy 10 per cent, Belgium 8 per cent, Bou- 
mania, Serbia and Poland together 61/^ per cent, and Ja- 
pan and Portugal 1% per cent. The amount was to be 
evidenced by three bond issues of 12,000,000,000; 38,000,- 
000,00 and 82,000,000,000 gold marks each. On account 
of these bonds Germany was to pay 2,000,000,000 gold 
marks annually in quarterly installments, plus 26 per 
cent of her exports. 

As you know, Germany has defaulted in the payment 
of the amounts because she says it is impossible for her 
to do so. Time will not permit me to go into a state- 
ment of the status of the German reparations. I shall 
content myself by briefly summarizing some of the rea- 
sons for and against requiring Germany to pay the 
amount fixed. 

The reasons why she should pay are : 

(1) Germany not only was responsible for the war, 
but her armies devastated large areas in France and 
Belgium. She should therefore pay for the damage done 
to property and furnish pension money for allied sol- 
diers. 

(2) Germany should be placed under the reparation 
handicap in order to prevent her from beginning immedi- 
ate preparation for a future renewal of the attack on 
civilization. 

(3) France, particularly, cannot balance her budget 
and recover her financial equilibrium unless Germany 
pays. Without reparations France is bankrupt. She is 
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hanging to the false hope that the 65,000,000,000 gold 
marks awarded her by the Reparations Conunission is 
a cash asset, whereas it is more nearly ** stage money.'' 
Italy and Belgium are in a similar position. 

(4) Germany is^ able to pay, as is evidenced by her 
industrial activity and huge profits. 

The following are the arguments for a very great re- 
duction of the reparations : 

(1) Germany will collapse financially if forced to meet 
the strain of reparation payments in addition to meeting 
her ordinary financial requirements. A collapse of Ger- 
many would seal the industrial fate of Europe for at 
least a generation. 

(2) Germany has less than $250,000,000 in gold. It 
is agreed, therefore, by allied statesmen as well as by 
financiers and economists that Germany can pay only 
with goods. The fundamental principle is that foreign 
debts can be paid only through an excess of exports over 
imports. The allied nations are not willing to receive 
huge quantities of German goods nor are they willing to 
see German trade thus stimulated. They have already 
erected tariff barriers against German goods. 

(3) The payment of reparations would reduce the ex- 
ports of the allied nations. 

If Germany is compelled to export $1,000,000,000 of 
goods annually for reparation payments, she cannot use 
that $1,000,000,000 in purchasing allied goods. 

ALI.IED DEBTS. 

Inextricably involved with the problem of repara- 
tions is the adjustment of the allied debts. Although the 
United States has no direct interest in the reparations. 
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we are vitally interested indirectly because the repara- 
tions and allied debts must be treated as one problem. 

Ever since the war we have heard bold assertions that 
the debts owed by our allies to the United States should 
be collected. However, no one has as yet devised a feasi- 
ble plan as to when and how they should be paid. The 
more we consider the subject, the more complicated does 
the problem become. 

International debts can be paid in three ways: (1) 
in gold (2) in goods or services and (3) by the sale of 
securities. Inasmuch as we already have forty per cent 
of the entire stock of the gold available in the world for 
monetary purposes, it is obvious the European nations 
cannot pay their deljts in gold. 

Assuming that the world's stock of gold for mone- 
tary purposes is not in excess of $10,000,000,000 the debts 
of the Allies to us alone are in excess of the present avail- 
able gold stocks. It is therefore impossible for the Al- 
lies to pay in gold even the interest upon the debts due 
the United States. 

For illustration let us assume that each of our allies 
had enough gold to pay the debts due us. Great Britain 
owes us $4,675,000,000; France owes us $3,716,000,000;^ 
Italy owes us $1,850,000,000; and Belgium owes us $420,- 
000,000. Other nations owe us $667,000,000. Eussia owes 
Great Britain $2,728,000,000; France owes Great Brit- 
ain $2,707,000,000; Italy owes Great Britain $3,217,000,- 
000. The total amount owed by all of the nations to 
Great Britain is about the same as all of the nations, in- 
cluding Great Britain, owe the United States. France 
is a creditor of the other nations to the extent of $2,717,- 
000,000, which is about the same amount as France owes 
Great Britain. 
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The question is, who is to be paid first! Shall France 
pay us before she pays Great Britain? Shall Italy pay 
us before she pays Great Britain or France! Shall Great 
Britain collect her debt from France and then pay us! 
Shall Belgium pay us before she pays France or how shall 
the payments be made! Is there any one who thinks that 
any of these European countries will pay us all of our 
debts before they pay their neighbors anything! Who 
shall say we are a preferred creditor! 

We therefore inevitably arrive at the conclusion that 
it is impossible for the Allies to pay us in gold and that 
the only way we can ever hope to be paid is in goods. It 
is obvious that none of our late Allies, with the possible 
exception of Great Britain, can even refund the debts 
they owe us without our active co-operation. Consider- 
ing the fact that the budgets of all the debtor countries, 
except Great Britain, show large deficits, it is apparent 
our allied debtors cannot pay now, even though they had 
trade balances here. 

If individual citizens of our allies had trade balances 
here suflScient to pay anything on account of the allied 
government debts, these balances would not be available 
to the debtor governments until those governments, by 
taxation or other governmental process, had acquired the 
credits from the individuals having such trade balances 
here. 

No European nation can even start toward the pay- 
ment of its debts until it ceases to inflate its currency; 
until it at least attempts to balance its budget ; and until 
it gets on a productive basis. 

The prosperity of the United States, as well as of ev- 
ery nation in Europe, requires a compliance with these 
conditions. 
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0X7B FOEEION TBADE. 

Assuming an earnest effort is made by European na- 
tions to stabilize their exchange and balance their budgets 
by effective systems of taxation, we next come to the ques- 
tion of our foreign trade. This involves a consideration 
of international relations more complex than any ques- 
tions of trade and finance that have ever been undertaken. 
It necessarily requires the participation of the United 
States. To refrain from participating in such an un- 
dertaking would mean that we must not only give up any 
hope of collecting our foreign debts, but also of ever here- 
after being a considerable factor in the world ^s commerce. 

It has been frequently stated this country, stretching 
as it does from the Arctic Circle to the Isthmus of Pana- 
ma, is the richest and most diversified in resources on 
earth. That the percentage of our foreign to our domes- 
tic trade is so small that we can entirely isolate ourselves 
from the rest of the world and prosper by living on our 
own. 

In considering the subject of our dependency upon 
Europe and our necessary co-operation with it, let us ig- 
nore any responsibility in settling the world controversy 
in which we participated. Let us for the moment disre- 
gard the possibility of another world war unless we help 
settle this one. Let us not even reflect upon getting into 
another war or our inability to stay out of the last one, 
and let us consider the situation solely upon the basis of 
our selfish interests with regard to the ability or in- 
ability of the European nations to re-establish them- 
selves without our co-operation. 

During the last fifty years the productivity of the in- 
dustries of the world, especially of Great Britain, Ger- 
many, Japan and the United States, has increased enor- 
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mously. This has been made possible only by an expan- 
sion of markets. The necessity for foreign markets was 
and is more vital to the European nations and to Japan 
than to the United States. However, for a long time 
prior to the war, it became apparent that the continuous 
development and prosperity of our industries necessitates 
a constant enlargement of foreign markets and increase 
of our foreign trade. 

For the fiscal year ending June 30, 1920, the percen- 
tage of quantities expori;ed to total production in this 
country of tobacco, copper, cotton, wheat and pork were 
respectively 45.6 per cent, 39.3 per cent, 32 per cent, 21.1 
per cent and 17.5 per cent. The average expori;ation of 
cotton for the fiscal years 1910 to 1914 inclusive was 8,- 
840,000 bales. Of the total amount of our exi>ori;s for 
the years 1913 and 1914, 63 per cent went to Europe and 
37 per cent to the rest of the worid. For the last fiscal 
year we exported 37 per cent of our total wheat crop and 
42 per cent of our cotton crop. Continuously more than 
50 per cent of our copper production is exported. 

Every day ships leave our pori;s carrying in their 
holds the product of our agriculture and manufactures, 
consigned to every civilized nation under the sun. Re- 
turning, these same ships bring back to us raw materials 
or manufactured goods which we cannot produce at all 
or else in quantities insuflScient to satisfy our needs, such 
as petroleum, manganese, quobracho, rubber, nickel, tin, 
silk, woolen cloth, twine, canvas, flax, linen, lace, jute, 
sisal, chicle, cocoanut oil, coffee, tea, cocoa, sugar, rice, 
spices, platinum, vanadium and a vast number of other 
commodities too numerous to mention. 

More than one-third of the people of the United States 
live upon farms or are dependent upon agriculture. 
Their prosperity depends not so much upon the amount 
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which they produce as upon the price which they receive 
for their products. While to a certain extent the price 
is influenced by domestic demands, the foreign demand is 
the determining factor. This is as true of the United 
States as it is of Great Britain or any other large pro- 
ducing country. 

In proportion to the reduction of the price of farm 
products is the purchasing power of the farmer dimin- 
ished. The inability of the farmer to buy ramifies 
through every industry. It affects the manufacturers of 
steel, farm machinery, automobiles, machines, leather, 
paints, building material, glass, clothing and every ar- 
ticle of human consumption. 

For 100 years our whole economic development ha^ 
been adjusted to meet a continuously increasing foreign 
trade. 

On account of the war the productivity of our indus- 
tries was enlarged to such an extent that it has been au- 
thoritatively stated we can now turn out as much manu- 
factured products in seven months as we could produce 
in twelve months before the war. To persuade our man- 
ufacturers to gear down the machinery to pre-war ca- 
pacity is an impossibility. 

When Robert Fulton invented the steamship, Steven- 
son the locomotive and Morse the telegraph, we ceased to 
be an isolated nation. We cannot isolate ourselves. An 
abandonment of our foreign trade would result in an eco- 
nomic panic in this country the like of which has never 
been experienced. 

It has been authoritatively stated that the purchasing 
power of more than 300,000,000 people in Europe has been 
reduced 35 per cent of what it was before the war. Any 
diminution in foreign demand for the large percentage 
of our crop of cotton which yearly goes abroad adversely 
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affects the prosperity of 30,000,000 of people living in 
the South. 

At the same time it would deprive the people of Eng- 
land, of Gtermany, of Poland and of every other European 
coxmtry engaged in the manufacture of cotton goods of 
the opportunity to work and earn the money with which 
to pay their debts and taxes. Cotton is the clothing worn 
by countless millions. . ,, . . 

So long as Europeaji j^tions;:by^r^aQOTi^^^ 
otic industrial;aiid niaiftlil ooliaid€m,«ai:^*n\mbIe to pur- 
chase our raw 'materials, or to produce commodities re- 
quired by us, their prosperity as well as ours must wane. 

While our prosperity demands a favorable balance of 
trade, it is equally true that the maintenance of a large 
volume of imports by us is as essential to our progress 
as is the maintenance of a large volume of exports. 

European nations cannot continue to purchase our 
goods unless we purchase theirs. They cannot purchase 
our raw materials unless they have credit. They cannot 
establish their credit until their debts are adjusted. The 
problem of the debts and German reparations must be 
settled at the same time. 

They must put their own houses in order, but we must 
co-operate with them to that end, not politically but finan- 
cially and economically. 

The business men and manufacturers of the United 
States probably could readjust their industrial machinery 
to a production basis below the pre-war level. They could 
confine themselves to the development of the domestic 
trade. But they never will do it. If they did, it would 
result in the most destructive competition this country 
ever saw. 

The responsibility of solving the great international 
and economic questions now confronting the world, and 
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the restoration of normal conditions of trade and finance 
rests not npon governments^ but upon the people ; upon 
the business men and bankers of the various nations; 
and these men in turn must be guided and directed by the 
lawyers of the country. It is the duty of the lawyers of 
this country to educate the people to tldnk internationally. 

When and where we shall engage in another conf er- 
^ii,CQ with European nations and when and on what terms 
wfeiehp^A r^pgniz^ ^tia^a-^-amatieinrHiay be left to the 
]\id^enV6f ^tlie-lA.dtiaiilistraBbity-Mfe the Con- 

gress must be so educated that when it is asked to au- 
thorize the participation of the United States in the solu- 
tion of international problems the members of our na- 
tional Legislature may think and act understandingly. 

I have dwelt upon our international relations that we 
may have before us a picture of our place in the world 
and an appreciation of our responsibility. 

In addition to the reparations and allied debts, there 
is another subject of great interest to us, as lawyers, 
that is — 



WHAT SHALL WE DO WITH THE PROPEBTY OF THE GEKMAN 
NATIONALS IN THIS COUNTBY? 

This is a matter which is now receiving the attention 
of the Administration, and appeals to the professional 
curiosity of every lawyer, even though he does not repre- 
sent a client directly interested. 

Section 12 of the Trading with the Enemy Act of 
October 6, 1917, provides: 

** After the end of the war any claim of any enemy 
or any ally of an enemy to any money or other prop- 
erty received and held by the Alien Property Custo- 
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dian, or deposited in the United States Treasury, 
shall be settled as Congress shall direct." 

The Alien Property Custodian has in his possession 
a little over $400,000,000 worth of property belonging to 
former enemy nationals. This property constitutes 
about 33,000 active trusts, representing property scat- 
tered from the Philippine Island to the coast of New 
England. A little over 29,606 of these trusts are made 
up of property or funds to the value of $10,000 and under, 
1,502 trusts of property or funds of values between 
$10,000 and $50,000, 498 trusts of property or funds of 
values between $50,000 and $250,000, 162 trusts of prop- 
erty or funds of values between $250,000 and $1,000,000, 
and 50 trusts of property or funds of values of over 
$1,000,000. 

On the other side of the ledger the citizens of this 
country have claims against ex-enemy governments and 
their nationals, the exact amount of which has not yet 
been compiled, but which may be estimated, when they 
are scaled down, at upwards of $200,000,000. 

The question is, how shall the balance be struck? 
What shall be done with the property in the possession 
of the Alien Property Custodian here, and how shall we 
collect our claims in former enemy countries? 

Under the early Roman law an alien enemy was con- 
ceded no rights. **A11 that is taken, from the enemy 
becomes ours. ' ' Even in early times, however, the Roman 
law was not strictly followed. The principle enunciated 
was subject to exceptions. 

The close of the Eighteenth Century showed a decided 
modification of the Roman practice. I quote from Op- 
penheim on International Law, Volume 2, Section 102: 
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**In former times all private and public enemy 
property immovable or movable, on each other's 
territory could be confiscated by the belligerents at 
the outbreak of the war, as could also enemy debts; 
and the treaties concluded between many States with 
regard to the withdrawal of each other's subjects 
at the outbreak of war stipulated likewise the unre- 
strained withdrawal of the private property of their 
subjects. Through the influence of such treaties as 
well as of municipal laws and decrees enacting the 
same, an international usage and practice grew up 
that belligerents should neither confiscate private 
enemy property nor annul enemy debts on their ter- 
ritory. The last case of confiscation of private prop- 
erty is that of 1793, at the outbreak of war between 
France and Great Britain. No case of confiscation 
has occurred during the nineteenth century, and, al- 
though several writers maintain that according to 
strict law the old rule, in contradistinction to the 
usage which they do not deny, is still valid, it may 
be safely maintained that it is obsolete, and that 
there is now a customary rule of international law 
in existence prohibiting the confiscation of private 
enemy property and the annulment of enemy debts 
on the territory of a belligerent.'' 

Without taking the time to review the authorities on 
the subject, it may be stated as a general conclusion that 
it was the consistent policy and uniform practice of our 
Government up to the time of the World War to respect 
the private property of enemy nationals within our 
borders. 

Therefore, in determining upon a policy to be pur- 
sued by our Government in the disposition of the prop- 
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erty now held by the Alien Property Custodian, we must 
be controlled not only by the most enlightened principles 
of international law, but we must also be consistent with 
our past policy upon the subject — ^the policy which we 
have consistently pursued since we became a member of 
the family of nations, as evidenced by the decisions of 
our courts and our treaties with foreign nations. 

Another element to be considered is the restoration 
of good-will between ourselves and the ex-enemy goyem« 
ments. We must also consider the benefit to us of the 
restoration of normal economic life in Europe, the speedy 
resumption of normal international relations between 
ourselves and former enemy countries. These questions 
fundamentally affect our own economic future and our 
international commercial relations. 

We must also take into consideration the effect which 
a withdrawal or retention of the property in this country 
might have upon us. 

On the other hand, we must consider the duty which 
this Government owes to its citizens in the matter of 
their claims against enemy countries. In this connection 
a very serious consideration is the present inability of 
the ex-enemy government to liquidate the claims because 
of the enormous debts which they owe, and especially the 
indemnities which Germany is required to pay. The fol- 
lowing methods of dealing with the problem have been 
suggested: 

1. Pay the claims due Americans from enemy coun- 
tries by the sale of property in the hands of the Alien 
Property Custodian here. This is confiscation and un- 
justifiable. 

2. Eetain the property as security for the payment 
of American claims, payment to be made by ex-enemy 
governments direct. This is confiscation in a modified 
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form, since the policy would permit an indefinite reten- 
tion of the property and consequently deprive the private 
owners of any use or enjoyment thereof for such period 
as the United States may elect, or until the claims are 
paid. 

3. Finance an international trading corporation, out 
of the profits of which American claims will be paid. 
This plan has been suggested by the present Alien Prop- 
erty Custodian. It contemplates the organization of a 
quasi-governmental corporation which would operate 
under the Edge Law. The corporation will take over 
the bulk of the property now held by the Alien Property 
Custodian, the profits derived from its operation to be 
used in settlement of American claims. It is submitted 
that this suggestion is impracticable, for the reason that 
past experience has failed to demonstrate the efficiency of 
the Government in the conduct of private enterprises. 

4. The unconditional return of all property to the 
owners. Shall we return imniediately to the owners all 
of the property in the possession of the Alien Property 
Custodian, relying upon the enemy countries to do the 
same with respect to the property of our nationals in 
those countries? 

The arguments against taking this step are : first, if 
the property should be turned back at present, under ex- 
isting German tax laws substantially the whole amount, 
or at least a very large percentage of its value, would be 
divided between reparations payments under the empire 
need tax and the general capital tax for internal Ger- 
man needs, so that there would be a virtual confiscation 
by the German Government of the property of its na- 
tionals either for the benefit of the German Government 
or of the Allies. This practical confiscation is due to the 
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depreciation of the German mark and the consequent in- 
flated value of the property in this country. 

Second : The claims of American nationals against the 
German Government can be most easily met by using 
this fund. This method certainly should be preferred if 
the application of the abstract principle of international 
law is to result in the practical confiscation by the Ger- 
man Government and the turning over of these assets to 
the Allied nations. 

Private claims against German nationals should not, 
of course, be included in this protection, for they result 
from some contract or, perhaps, tort obligation and 
should not be met by taking the private property of an 
innocent private individual. Such claims should be col- 
lected in the ordinary course and, since in large part, at 
least, they do not arise out of the war, should not be 
taken care of through Governmental action. 

A large number of the claims of American nationals 
are against the German Government. They should be 
treated alike, regardless of the place of business, domi- 
cile or residence of the claimant. These claims should in- 
clude claims of Americans on account of loss or damage 
sustained by foreign corporations in which they are stock- 
holders, but only in cases where the nation under whose 
laws the corporation was organized has refused to take 
cognizance of the claim of the corporation or the stock- 
holders. 

The Alien Property Custodian estimates that the le- 
gitimate American claims would not exceed $200,000,000. 
It is the problem of the American Government at this 
time to work out a scheme which, if possible, will recog- 
nize the inviolability of private property and at the same 
time take care of the claims of American citizens against 
ex-enemy governments. 
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Our Government does not desire that private prop- 
erty should be confiscated, nor does it desire to forego 
the confiscation merely to present the opportunity to 
others to confiscate the property for their benefit. If the 
property is returned, it should be only under such an ar- 
rangement as would really protect the interests therein 
of the owners. If there is to be any deduction from the 
property by means of taxation, those deductions should 
redound to the benefit of legitimate American claims. 

In evolving a plan for the settlement of the compli- 
cated situation the following should be kept in mind : 

1. The relief of the oflSce of Alien Property Custo- 
dian of the great and unnecessary burden and expense of 
conserving a large number of small trusts. 

2. The economic situation of the small German in- 
vestor to whom most of these funds belong. 

3. The needs of the American claimants to the extent 
of the tax to be imposed on these properties ; and 

4. The principle of inviolability of private property. 
According to the statement of the Alien Property 

Custodian, he holds approximately 30,000 trusts of the 
value of $10,000 and under, and 1500 trusts of yalues be- 
tween $10,000 and $50,000, so that if all of the trusts rep- 
resenting properties of $50,000 or less were returned to 
their former owners there would still be available for the 
payment of legitimate American claims, approximately 
$300,000,000, or probably enough to meet all of the Amer- 
ican claims against ex-enemy governments. 

Why, therefore, would it not be fair to return to their 
owners all trusts of the value of $50,000 and under, less 
a German capital tax upon such properties? As to all 
trusts of a value in excess of $50,000 the property repre- 
senting them should be retained by the United States 
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Government until all legitimate American claims are 
liquidated. These trusts, as in the case of the smaller 
trusts, should be subject to the German capital tax. Upon 
the income derived from the trusts exceeding the value of 
. $50,000 a German income tax should be levied, and the 
taxes thus collected (together with the proceeds of the 
capital tax upon all trusts) should be used to pay legiti- 
mate American claims. Both the German capital tax and 
the German income tax, to be levied, should be such that 
the property composing both the larger and the smaller 
trusts and the income derived from the former, will pay 
proportionately the same tax as if the property were lo- 
cated within the German territory. 

Would not this in practical effect keep inviolate pri- 
vate property, and in no manner adversely affect the 
early resumption of normal commercial relations be- 
tween this country and former enemy countries? 

Would not also the return of the property constituting 
the 31,500 trusts have a beneficial effect upon the eco- 
nomic recovery of Germany and consequently upon the 
rest of the world? 

I have endeavored to indicate three of the outstanding 
rocks in the reconstruction stream. Each presents a 
problem which requires the persistent, thoughtful con- 
sideration of every true American. Whatever may be 
our personal views about the policy of the United States 
respecting the affairs of Europe, certain it is we cannot 
escape the responsibility of actively participating in the 
settlement of the questions I have discussed. 

The meeting adjourned. 
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SECOND DAY— MORNING SESSION. 

Louisville, June 30, 1922. 

The Association met pursuant to adjournment and 
was called to order by the President. 

The PsEsroENT : We will now have the report of the 
Auditing Committee. 

The report was read as follows : 



REPORT OF AUDITING COMMITTEE. 

We, the undersigned members of the Auditing Com- 
mittee, report that we have examined the report of D. 
Collins Lee, Treasurer of the State Bar Association, for 
the period from July 1, 1921, to June 30, 1922. We have 
compared this report with the book of accounts and 
vouchers of the Treasurer and find the same to be cor- 
rect. 

Respectfully submitted, 

J. Blakey Helm, 
EuviEB Wabe, 

Auditing Committee. 

The PBEsroENT: What will you do with the report? 

On motion duly made and seconded the report was re- 
ceived and filed. 

The PBEsroENT : The next business is one of our an- 
nually interesting papers, **Some Great Lawyers of Ken- 
tucky,'' by Judge James Hazelrigg. 
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SOME GREAT LAWYERS OF KENTUCKY. 

Judge Hazeuiigg : Gentlemen of the Bar Association : 
Perhaps I ought to say ladies and gentlemen of the Bar 
Association, but there don't seem to be any lady lawyers 
present. 

I am reminded of an anecdote concerning Proctor 
Knott, one of the parties about whom I am going to talk. 
Colonel Jo Blackburn and Proctor Knott were canvassing 
in the Cleveland campaign and Joe got all the applause. 
Proctor Knott was trying to get away from the Duluth 
speech and talk Constitutional Law and tariff and he 
drove Jo's crowds away all the time until he got to 
Hazel Green and he made up his mind to change things 
there. Jo got the crowd laughing at Hazel Green and 
Proctor Knott commenced in rather an embarrassed way 
and he said: ** Ladies and gentlemen, don't shoot the 
speaker, he is doing the best he can," and then he began 
telling one joke after another, and he kept it up and he 
not only held Jo's crowd but increased it. So don't shoot 
the speaker ; he is doing the best he can. 

Dr. Johnson, of dictionary fame, as you will recall, 
was a sufferer from many physical ills and these with his 
poverty made him sour and ill-humored. Thomas Car- 
lyle tells us, as a result of these afflictions, that when it 
came to the ears of the great man that Boswell intended 
to write his life, he said with emphasis that if he be- 
lieved that '^Bozzy" really intended to write his life he 
would prevent it by taking his. 

I do not believe, however, that the good-humored 
Proctor Knott or the genial Billy Breckinridge, or any of 
the illustrious personages referred to in this paper in 
connection with their names were ever sour or ill-hu- 
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mored, and certainly not to such extent as to entertain a 
disposition — here or in the hereafter — to assassinate me 
on account of the brief suggestions I am making in ex- 
ploiting their distinguished careers, however otherwise 
may be the disposition of this goodly company when I 
finish. No offense, however, ought to be taken when one 
is practically drafted to comply with the settled pro- 
gram of this body to have some one try to do honor to our 
illustrious dead. 

It is said of old — indeed, put by immortal Shakes- 
peare into the mouth of Marc Antony in his oration over 
the body of dead Caesar that, 

**The good that men do is often interred with 
their bones.'' 

This Association endorses no such precept. It is a* 
law of this body to graciously remember and honor its 
worthy dead, and this, with the distinct view of forget- 
ting the evil, if any in their lives, and keeping alive kindly 
remembrances of the good. 

Somewhere near the middle of the fifth decade of the 
last century there was a red-headed youth of great prom- 
ise, of exceptional personality, residing in Shelby County 
near Shelbyville. On one occasion he was out hunting, 
and in the course of his tramp had covered nearly twenty 
miles, until he reached the hill which overlooks the Keji- 
tucky River at Frankfort. He saw four other red-headed 
boys stripped to the buff swinging to a rope tied to a 
large tree overlooking the Kentucky River and jumping 
into its refreshing waters. He had the natural reluctance 
of a country boy to intruding himself upon town boys, 
but finally realizing his ability to protect himself, he over- 
came his reluctance and joined the party. They received 
him cordially. In a few minutes he had his clothes off 
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and was making the fifth of the coterie of bathers in the 
Kentucky River. It turned out rather a distinguished 
company. One of these boys died in young manhood. 
God had marked the rest for distinguished service. One 
became a distinguished lawyer and later was Vice Chan- 
cellor of the Louisville Chancery Court; still another 
was engaged as an officer in the Federal Armies attempt- 
ing to shoot to pieces the Confederate Government, for 
which still another of this coterie was making laws as a 
member of the Confederate Congress. The last member 
of this company became a distinguished member of Con- 
gress, Governor of Kentucky and a member of the Con- 
stitutional Convention, which framed the Constitution of 
1891. The first named was a Harlan, who died at ma- 
turity ; the second, James Harlan, was Vice Chancellor of 
the Louisville Chancery Court ; another became a mem- 
ber of the Confederate Congress and later Senator from 
Missouri, George Graham Vest; yet another became 
Colonel of the Tenth Kentucky, and subsequently a Jus- 
tice of the Supreme Court of the United States, John 
Marshall Harlan, at one time, after the death of Chief 
Justice Fuller, acting Chief Justice of that distinguished 
Court, Two of these eminent boys graduated at Centre 
College and later as classmates in law at Transylvania 
in 1853, George Vest and John M. Harlan. The last, the 
subject of the present sketch, of whom I shall speak to 
you for a short time, was one of Kentucky's great 
lawyers. 

James Proctor Knott was bom near Lebanon, Ken- 
tucky, on the 29th of August, 1830. He was educated in 
the neighboring schools and in Shelbyville, to which his 
father, Joseph Percy Knott, moved while Proctor Knott 
was a boy. He began the study of law at sixteen years 
of age and in his twenty-first year he moved to Memphis, 
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Scotland County, Missouri, and spent the time until he 
was twenty-one in the County Clerk's office, when he was 
licensed to practice law. In 1858 he was elected a mem- 
ber of the State Legislature and was made chairman of 
the Judiciary Committee of the House. During this ses- 
sion the House preferred articles of impeachment against 
Judge Albert Jackson and Proctor Knott and Charles 
Hardin, who was afterwards Governor of Missouri, were 
selected as managers of the impeachment. During the 
trial, which occurred in June, 1859, a vacancy occurred in 
the office of Attorney General of the State and Mr. Knott 
was appointed to fill the vacancy at the unanimous re- 
quest of the State Senate and the Governor's Cabinet. In 
1860 he was elected Attorney General by a flattering ma- 
jority. 

When the Civil War began, Mr. Knott was arrested 
by General Nathaniel Lyon, who tendered to him a very 
stringent oath of loyalty, which Mr. Knott declined to 
take and upon his refusal he was sent as a prisoner to the 
St. Louis arsenal, but after a time was released. His 
refusal to take the test oath prescribed for officials led 
to a declaration of a vacancy in his office and he was 
disbarred from practice. He returned to his old home, 
Lebanon, Kentucky, where he entered the practice of 
law. 

In 1866 he was nominated, without his solicitation, as 
a Democratic nominee for Congress and was elected. He 
was not at first permitted to take his seat, but was finally 
admitted and his first speech in Congress was on the ad- 
mission of John Young Brown to his seat. His argument 
on the occasion of this speech was an attack upon the 
constitutionality of the test oath, of its applicability to 
its members in Congress and to its retrospective opera- 
tion. He was re-elected in 1868 and in that session was 
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a member of the Committee on the District of Columbia 
and the Committee on Private Land Claims. His debut 
as a humorist occurred in that session in a speech against 
the appropriation for the improvement of Pennsylvania 
Avenue, from which I shall presently quote. Towards 
the end of the same Congress, on the 21st of January, 
1871, he made his celebrated Duluth speech, which fixed, 
for all time, his reputation as a humorist. After an in- 
terim he was re-elected to Congress in 1875 and was a 
member of that body until 1883. He was appointed by 
Speaker Kerr chairman of the most important law com- 
mittee of the House, that is the Judiciary Committee. 
In the Forty-fifth Congress he was appointed by Speaker 
Randall to the same exalted position. In 1882 he de- 
clined a re-nomination and announced himself a candi- 
date for Governor, to which he was elected. 

In 1887 he retired from the office of Governor and 
resumed his residence in Lebanon, but did not re-enter 
the practice of law at that place. He was elected without 
opposition a member of the Constitutional Convention, 
which framed the Constitution of 1891 and served dur- 
ing the entire session of that convention and upon the 
adoption of the Constitution framed by that body, he 
moved to Frankfort, formed a law partnership with Hon. 
T. L. Edelen, from whom, let me here say, a number of 
the recited incidents in Mr. Knott's life have been ob- 
tained, and there continued the practice of law. Shortly 
afterwards he was called to the chair of Civics at Centre 
College at Danville, which hie filled without moving his 
residence to Danville. Later he was made dean of the 
law school in the same institution, and he thereupon 
moved to Danville and filled the chair to which he had 
been elected for several years. He died in Lebanon and 
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was buried in that town to which his affections clung 
during his long life. 

The first speech made by Mr. Knott, as has been 
stated, was on the admission of John Young Brown to a 
seat in that body. One of his arguments was predicated 
upon the fact that it imposed upon members of Congress 
a punishment by deprivation of office for acts antecedent 
to the election, which created in the candidate his right 
to represent his district in Congress. The principle that 
no ex post facto law should be passed by Congress had 
been crystallized in Article 1, Section 9, Subsection 3 of 
the Constitution of the United States, and Mr. Eaiott 
urged with great force that under this subsection it was 
not within the power of Congress to prescribe as a con- 
dition to his admission as a member of Congress any 
antecedent offense committed by him. An interesting 
application of this argument by Mr. Knott subsequently 
arose in the Federal Court of Kentucky sitting at Louis- 
ville. 

A man had been indicted under the Civil Rights Act 
passed to give efficacy to the XIII Amendment, and the 
local lawyer who defended him, Mr. McKee, entered a 
demurrer to the indictment and filed in support of the 
demurrer a copy of Mr. Knott's argument made in Con- 
gress. Judge Ballard took the case under advisement 
and at the ensuing term of the Court overruled the de- 
murrer, holding the indictment good. He delivered no 
written opinion, but is reported to have said from the 
bench: **I have read this argument of Mr. Knott deliv- 
ered in Congress on the retrospective feature of the leg- 
islation passed by Congress enforcing the XIII Amend- 
ment, and I say frankly I cannot answer the argument; 
nobody can; but if I should sustain the demurrer there 
is not a man, woman, or child who would not know that I 
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had given a wrong decision. I, therefore, overrule the 
demurrer." This incident illustrated the single weak- 
ness in Mr. Knott as a lawyer. His mind was so clear 
and logical that he followed any principle to its logical 
conclusion no matter where it led, sometimes forgetting 
that law is not the science of the necessary laws of pure 
thought, as Bowen defined logic to be, but that it in^volved 
and was the orderly administration of human ajBfairs. 
Mr. Knott in a way often recognized this weakness. He 
often declared his apprehension that a particular case 
was too clear to be won. 

Every lawsuit was to him a syllogism, of which the 
general proposition of law was the major premise and 
the statement of his own individual case the minor. 
Whether consciously or unconsciously Mr. Knott laid 
out for the trial of a case a statement of the general prop- 
ositions of law and then defined his own lawsuit as within 
the terms of the law as thus defined. This process, as 
every lawyer knows, is without a flaw provided the major 
premise is defined in such terms as to exclude any ex- 
ception to the general proposition. Mr. Knott's style 
of oratory before a jury or a Court and before a public 
assembly was widely different. The Duluth speech, al- 
though delivered in Congress, was a typical illustration 
of his style of public oratory. 

When the bill was before Congress for granting aid 
for improving the harbor at Duluth, it was given out that 
Mr. Knott proposed to make a speech of a humorous 
character against the grant. When he gained recognition 
from the chair, word went out from the House and in a 
few minutes the chamber was crowded to hear the speech. 
The crowd was in thorough sympathy with the speaker 
as the appropriation for the improvement of Duluth 
harbor was almost unanimously regarded as a stupendous 
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graft. We may refer again to this speech, but for a 
moment let me examine the striking features of his in- 
tellectuality. 

Mr. Knott ^s mind was so clear that a legal principle 
passed through it absolutely without distortion or re- 
fraction. His memory was well nigh infallible. With 
his clearness of vision, a face, a name or an incident 
stamped itself upon his mind with the distinctness of an 
etching. It was this fact combined with his remarkable 
accuracy of expression that made him remarkably 
strong in explaining to a jury the instructions of a 
Court and in applying the facts to the law as 
thus defined. This talent can best be illustrated by 
an incident which occurred after his return from 
Missouri. He was defending a man under indictment 
and conceiving that the indictment was fatally de- 
fective, filed a demurrer and proceeded to argue the de- 
murrer before Judge J. Cripps Wickliffe, who at that 
time was Circuit Judge of the district embracing Marion 
County. A very intelligent old gentleman, Edward H. 
Mattingly, was foreman of the jury. After arguing the 
demurrer in the presence of the jury. Judge Wickliffe 
very promptly overruled the demurrer and required the 
defendant to go to trial upon the indictment. The proof 
was overwhelmingly with the facts alleged in the indict- 
ment, but the jury nevertheless returned a verdict of not 
guilty. At the first opportunity Judge Wickliffe said to 
the foreman: *^ Uncle Ned, how did you ever reach that 
verdict in this case, the proof was overwhelmingly for 
the Commonwealth." The old man in a high-pitched 
voice replied: ^* Well, Cripps, the fact of the business is 
we thought Proc rather had you on the law." 

Mr. Knott's reputation as a humorist was not a source 
of unmixed pleasure to him He fancied that it impaired 
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his reputation both as a lawyer and as a statesman. 
When Cleveland was making his race for President in 
1892, Mr. Knott was asked to make some speeches for 
him in Indiana. At one of his appointments he was 
greatly disgusted to see on a billboard in very large let- 
ters the announcement of a speech to be made on that 
afternoon by Knott, the funny man. Whatever adjective 
might be used to define his profound sense of humor, 
funny was not the word. Although his humor was a 
never-failing delight to his friends, like all humorists 
he was a man whom melancholy had somewhat marked 
for its own. 

Let me illustrate in the case of Mr. Knott one of the 
unpleasant aspects of being a humorist. 

On one occasion in Lebanon the story got out that a 
spider had captured a mouse and by superhuman engi- 
neering had succeeded in raising him from the floor. 
Scores of people hearing of the story went to the livery 
stable, where the incident occurred, and verified it. The 
mouse was a very small one and the spider had succeeded 
in tightening a strand of its web around the mouse ^s tail, 
and by gradually shortening his guy lines, had actually 
lifted the struggling infant from the floor. The story, 
of course, got into the local paper and at once scientific 
publications began decrying the possibility of any such 
engineering feat. Mr. Knott, who had himself seen the 
struggling victim in the power of the spider, wrote a 
statement declaring the truth of the story. He signed 
it himself and then procured the signatures of a number 
of the leading citizens of Lebanon and published the tes- 
timony. The only comment made upon the evidence was : 
^^The man who vouches for this story is Knott the funny 
man." And so the scientific powers laughed out of Court 
an incident which is absolutely true. 
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After the termination of Mr. Knott's term as Gov- 
ernor of Kentucky, he was employed by the State to 
assist the Attorney General, Gen. P. W. Hardin, in the 
defense of a lawsuit which had been instituted by the 
State of Indiana against the State of Kentucky, to de- 
termine the title to what was known as Green Eiver Is- 
land. Where the Green Eiver flows into the Ohio some 
eight or ten miles above the city of Evansville, Indiana, 
is a body of land about five miles in length and over a 
half mile in width, now constituting physically a part of 
the mainland of the State of Indiana. When Kentucky 
was created as a State a portion of the Ohio Kiver flowed 
to the north of this body of land, cutting it off from the 
mainland of Indiana and making of it an island which 
has since been known as Green River Island. With the 
passage of time the Ohio Eiver has deposited to the north 
of this Green River Island soil which has gradually filled 
up the north channel and that which was once an island 
has now become a part of the Indiana mainland. The 
State of Indiana instituted a bill in equity in the Supreme 
Court of the United States, the purpose of which was 
to declare that this Green Eiver Island has now become 
and is now a portion of the State of Indiana. The con- 
tention of the State of Kentucky was that this island 
belongs to the State of Kentucky, because at the time its 
northern boundary was defined, the Kentucky State line 
ran to the north of the island and that no gradual filling 
up of the channel would change the title and give Indiana 
what before had been Kentucky's. A large amount of 
proof was taken and this proof demonstrated that in this 
channel there were numerous cottonwood trees, whose 
age could not have been less than from seventy-five to a 
hundred years. The State of Indiana introduced some 
highly expert testimony to this effect: that the annula- 
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tions in these cottonwood trees demonstrated that the 
place where they grew must have been a part of the main- 
land at the time the cottonwoods began their growth. 
They caused sections to be made of these cottonwood 
trees and introduced expert witnesses who measured 
the number of annulations to the inch. The witnesses 
testified that the butts of these trees were from fifteen 
to twenty inches in diameter. Then with a given number 
of annulations to the inch, it became a simple mathe- 
matical problem to demonstrate the age of the cotton- 
woods; the exact diameter of the butts was estimated 
by the experts who made the calculation. In the Supreme 
Court of the United States, Mr. Knott had occasion to 
comment upon this testimony ; he did it by an illustration 
or a story characteristic of many great advocates, of 
having a homely, practical parable supersede the neces- 
sity of argument. Governor Knott said substantially 
that the only precedent in the books upholding the ap- 
plicability of such an argument in demonstrating the age 
of cottonwoods might be found in the story of the Irish- 
man who weighed a pig in a somewhat novel way. He 
had no scales and he struck upon the fortunate method 
of taking a heavy plank, sticking it between the 
cracks of a heavy fence until it exactly balanced, he then 
tied the pig on one end of the plank and piled rocks on 
the other end until there was an equipoise, and then 
guessed at the weight of the rocks. The Court found for 
Mr. Knott. 

Another illustration of the same talent : One of the 
first constitutional questions which arose after Mr. Knott 
located in Frankfort, was the question whether the new 
Constitution had been adopted in the method provided in 
the Constitution of '49-50 for the improvement or re- 
modeling of that instrument. Of course, this involved 
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the question whether the new Constitution was stricti 
juris or revolutionary. Some citizens of Louisville, in 
order to raise the question, brought an action against the 
Public Printer and the Secretary of State, for the pur- 
pose of testing this question. The appropriate allega- 
tions were made pointing out the supposed defects, in an 
effort made to bring about a constitutional convention 
and a reformation of the instrument itself. The prayer 
of the bill was that the enrolled Constitution be declared 
invalid and that the Secretary of State be required to 
surrender it to the sheriff of Franklin County in order 
that it might be burned or otherwise destroyed as a token 
of its invalidity. Mr. Knott, with that keenness of men- 
tal vision and that marvelous sense of humor which he 
possessed, illustrated the attitude of the plaintiff by an 
incident asserted by him to have occurred in Tennessee. 
An old man who had been Justice of the Peace in one of 
the Tennessee counties for some forty years, had opposi- 
tion for re-election. The opposition itself was gotten 
up by some young men more as a matter of sport than a 
serious effort to defeat the old gentleman. However, 
he took the stump and with a large book under his arm, 
he thus addressed his constituents: ** Fellow citizens, I 
have been squiring this county for forty years. I under- 
stand that there has been an unholy conspiracy to defeat 
me for re-election. I have only this to say. I hold under 
my arm the Constitution and statues of the State of Ten- 
nessee, and if you carry out this unholy conspiracy, if I 
don 't burn ^em, damn me. ' ' 

Mr. Knott and his friend were once discussing the 
respective claims of Samson and Schley in the battle at 
San Diego. His opponent took the ground that all the 
honor belonged to Admiral Samson. ^^My dear sir,^^ re- 
plied Knott, ^4t is exceedingly gratifying to me to hear 
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you take the position you have. It is a bahn to my con- 
science and settles a point that has worried me many a 
day.'* ^*I was walking through the woods with another 
boy when I saw a rabbit run into a sink-hole. We stood 
around the hole a while and then I told the boy to keep 
watch while I went to get some fire to smoke the rabbit 
out. When I returned the boy had the rabbit. I promptly 
took it away from him, claiming it belonged to me be- 
cause I told him to catch him if he came out. That was 
over fifty years ago, and you are the first man who has 
ever agreed with me that the rabbit was mine, and my 
conscience is now at rest.** 

The new Constitution, as you will recall, went into 
eJBfect in September, 1891, and the controversy to which 
I have just referred arose between lawyers and publicists 
about what became the final passage of a bill and whether 
the Courts could go beyond the signatures of the Gov- 
ernor to an enrolled bill. Governor Brown took the posi- 
tion, although he was extremely anxious that an appro- 
priation should be made to the World's Fair at Chicago, 
that being the concrete Act involved that the Act had not 
been passed according to the strict construction of the 
Constitution. Governor Knott, on the other hand, al- 
though he was opposed to the appropriation, believed 
that it had been properly passed, and so each of these 
great constitutional lawyers was in such a position that 
his personal inclination was to lose the case, and thereby 
create a precedent against his adversary's contention. 
It was contended by Brown that the Auditor of Public 
Accounts, who was a mere ministerial officer, had no right 
to determine for himself the constitutionality of the 
Act he was called upon to enforce, but that only the 
judiciary had the right, in the first instance, to declare an 
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Act unconstitutional. Governor Kiiott met the conten- 
tion in this way : 

He said that Fayette Hewitt, who was then Auditor, 
had taken an oath to support the Constitution of Ken- 
tucky and its laws, and that carrying out that oath of 
office necessarily required him to determine for himself 
whether an Act for the appropriation of money called 
upon him as Auditor to issue a warrant, or whether he 
must determine for himself, in the first instance, whether 
the Act violated the Constitution, and thereby throw 
upon the parties seeking to enforce the Act the burden of 
an appeal to the Courts. After calling attention to the 
fact that Governor Brown, although he was now contend- 
ing that the Act was unconstitutional, had himself signed 
it, Mr. Knott used this striking illustration : 

*^How was Hewitt to know wheher to believe Brown, 
the Governor signing the bill, or Brown, the Governor, 
contending that the bill was unconstitutional I " * * How, ' ' 
he inquired, **was Hewitt to distinguish between Friar 
Tuck, the holy clerk of Copmanhurst with cassock on, 
and Friar Tuck, the merry outlaw of Sherwood Forest 
clad in his robes of Lincoln green! And not so knowing, 
he must exercise his own best judgment." 

Nor was Mr. Knott's talent for expressing an argu- 
ment by a parable or a story confined to his practice. 
When he was in Congress he was a very close, warm, 
personal friend of Spofford, for a number of years the 
distinguished librarian of the Congressional Library. He 
was selected by Mr. Spojfford to collaborate with him in 
the preparation of a library of wit and humor. Before 
he had entered upon the duties of this selection, however, 
his term of office expired and he was unable to do the 
duties incumbent upon him as associate editor. The 
relationship between himself and Spofford was of the 
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very wannest personal character. On one occasion when 
the term of office of Mr. SpoJBford was about to expire, a 
Methodist minister from Connecticut conceived the idea 
of having himself elected to succeed Spofford. He came 
to Washington and proceeded to make active canvass 
with this end in view. Not knowing the personal rela- 
tions between Mr. Knott and Mr. Spofford, he came to 
the hotel where Mr. Knott was stopping and sent up his 
card. He was invited to enter, and opened up his cam- 
paign with a set speech about his personal fitness for the 
election. Mr. Knott listened with that quizzical look 
which was quite' characteristic of him and this conversa- 
tion took place: ** Where did you say you live?'* The 
minister gave the name of his home town, and Mr. Knott : 
^ ' May I ask what is your denomination T ' * * Methodist, ' ' 
was the reply. **Well,'' says Mr. Knott, *'let me sug- 
gest that you go back to your home town, join the Catho- 
lic Church, and run for Pope." The candidate took the 
hint and his departure at the same time. 

An incident in Governor Knott's career as Governor 
is worth recording. 

While Mr. Knott was Governor of Kentucky the feud 
between the Tollivers and the Logans reached an acute 
stage in Morehead, Kentucky. The criminal docket of 
the Rowan Circuit Court was crowded with indictments 
for murder and other offenses of violence, and still other 
offenses had been committed which were under investiga- 
tion by the grand jury. One of these parties it was 
claimed dominated the Court and either prevented re- 
turn of indictments or by the organization of the petit 
juries caused such as were called for trial to result in 
acquittal. One of the members of the weaker side in 
despair sought an interview with Governor Knott and 
asked him to send troops to Morehead to prevent dis- 
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order when the Circuit Court should be held. Governor 
Knott said: *'What good do you think would be accom- 
plished by sending troops to Morehead? Don't you know 
that if your adversaries control the organization of the 
petit juries the result will be that the defendants will be 
acquitted? No disorder will occur because the poison 
goes to the very heart of the Court's organization. You 
say that the peace oflScers are dominated by your adver- 
saries and you cannot get arrests made. Don't you know, 
as a lawyer, that any citizen who has reasonable grounds 
to believe that a felony has been committed, has the 
same right as a peace officer to make the arrest and take 
the offender before a magistrate for examination!" 
*^No,". was the reply, **I didn't know that." He got up 
and retired from the interview with the statement : ^ * That 
is all I want." A few days after. Governor Knott took 
his vacation and went to one of the Virginia watering 
places. When he stepped from the train a telegram was 
handed him which said that his late interviewer had 
formed a posse and in the attempt to arrest the members 
of the party of his enemies had destroyed them until only 
one lad was left. 

Mr. Knott was not simply a lawyer or a statesman 
or both combined. He was a man of great versatility. 
He could easily have made his mark as an artist. He 
had wonderful talent in black and white drawing. Mr. 
Spofford in his ** Library of Wit and Humor" refers to 
this talent of Mr. Knott thus : 

*'He possessed remarkable talent for humor and 
for caricature in graphic art, both of which are the 
diversions of a mind engrossed in the serious busi- 
ness of the law and political affairs." 
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Unfortunately, perhaps, this talent was never culti- 
vated, except for his own amusement and that of his 
friends, and unfortunately also, perhaps, his sense of 
humor rode his pencil and drove a really remarkable 
talent into caricature instead of into serious portraiture. 
The following incident may illustrate this talent of the 
subject of this sketch: 

While in Congress he was a close, warm, personal 
friend of Judge Jerry Black. After Mr. Knott removed 
to Frankfort some eight or ten years after the death of 
Judge Black, he drew a serious portrait of him in black 
and white from memory. After having photographed 
this sketch he made a bas-relief of it in clay and subse- 
quently cast it in plaster and sent a copy to Judge Black's 
family. It was pronounced by them the best portrait 
which had been made of their father. 

I think some samples of Governor Knott's humor 
taken from one or more of his most celebrated speeches 
will illustrate this feature of his mind better than any- 
thing I can say. The Pennsylvania Avenue speech was 
made when he was chairman of the District of Columbia. 
The House had before it the question of appropriating 
$180,000 for the improvement of Pennsylvania Avenue. 
Mr. Knott turned the searchlight of his keen, humorous 
intellect into laughing the bill oJBf the calendar. In his 
speech Mr. Knott said : 

^^But, Mr. Chairman, I have heard one reason 
very frequently urged for the passage of this bill 
which candor compels me to admit, almost convinced 
me that we ought not only to appropriate this sum 
of $180,000, but any other amount that might be nec- 
essary to repave Pennsylvania Avenue at the very 
earliest possible period of time ; and that is, that it is 
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SO much used by the horde of ofl&ceholders that 
throng the thoroughfares of this city in numbers 
ahnost equal to the hosts which were hurled with 
Lucifer from the battlement of heaven. For, sir, if 
there is a being on earth for whose comfort and con- 
venience I entertain the profoundest solicitude, if 
there is one whose smallest want stirs my sympa- 
thetic soul to its serenest depths, it is your ofl&ce- 
holder, your public functionary. When I see one 
of that * noble army of martyrs' bidding adieu to his 
home and all the sweets of private life, for which he 
is so eminently fitted by nature, to immolate himself 
upon the alter of his country's service for four long 
years. Homer's touching picture of the last sad scene 
between the noble Hector and his weeping family 
rises before my sympathetic imagination. When I 
see him plunging recklessly into an office of the 
duties of which he is profoundly and defiantly ig- 
norant, I am reminded of the self-sacrificing heroism 
of Curtius, when he leaped into the yawning gulf 
which opened in the Boman forum. When I behold 
him sadly contemplating his majestic features in one 
of those gorgeous and costly mirrors which is fur- 
nished him at the public expense, my heart goes out 
to him in sympathy. When I see him seated sorrow- 
fully at a miserable repast of sea terrapin and cham- 
pagne my very bowels yearn for him. And when I 
see him performing the only duty for which he is 
fully competent — signing the receipt for his monthly 
pay — I am so overwhelmed with pity for his miser- 
able condition that I wish I were in his place." 

The Duluth speech, while much better known than the 
Pennsylvania Avenue speech, is fast passing from the 
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memory of those who admired Mr. Knott's talent. Con- 
trary to my intention I must refrain from making ex- 
tracts from it for want of time. The distinguishing edi- 
tors of the Library of Southern Literature, consisting 
of the President of the University of Virginia, of Uncle 
Remus' magazine, and other equally distinguished writ- 
ers, said of the Duluth speech : 

''This speech, delivered in the House of Repre- 
sentatives in 1870, is as good an example of mock- 
heroic humor as American literature can boast. 'As 
a jeu d^ esprit/ says Col. Watterson, 'no less than 
as a current hit it possesses an enduring title to the 
merit claimed for it, of being the most quaint and 
genial effusion ever delivered before a deliberate 
body.' " 

Personally, Governor Knott was a man below medium 
height, heavy set, slow in movements, a very florid com- 
plexion and in the later years of his life had snow-white 
hair. His features were clear-cut and he wore a snow- 
white, ciosely-clipped mustache. His eyes were not par- 
ticularly bright, but absolutely all-comprehending ; noth- 
ing escaped them. His memory was marvelous. He was 
of extremely fluent speech. A very quick thinker on his 
feet, ready of debate and very forceful in expression. 

Colonel William Campbell Preston Breckinridge 
was born near Baltimore, Maryland, on the 28th day 
of August, 1837. His father. Dr. Robert J. Breckin- 
ridge, was in early life a lawyer, but afterwards en- 
tered the ministry and became a famous Presbyterian 
preacher, standing indeed in the very front ranks as a 
pulpit orator and theologian. While he was temporarily 



Digitized by 



Google 



130 KENTUCKY STATE BAB ASSOCIATION 

located as pastor of a church in Baltimore the subject of 
this sketch was bom. Colonel Breckinridge's grand- 
father was Hon. John Breckinridge, the founder of the 
family in Kentucky; was one of Kentucky's first United 
States Senator, and was also attorney general in Pres- 
ident Jefferson's cabinet. It was while he was Senator 
and also later on that he advised the president insistently 
that he had a right to acquire the territory of Louisiana 
by purchase without an amendment to the Constitution, 
which the president at that time gravely doubted. 

Jefferson finely yielded to this advice and undoubted- 
ly did so by reason of his great confidence in Breckin- 
ridge's judgment. In recognition of this momentous ac- 
complishment the name of Breckinridge in the histories of 
our country have been associated with the Louisiana pur- 
chase and the name ''Louisiana" has become a family 
name among the admirers of Mr. Breckinridge in Central 
Kentucky. 

He was also undoubtedly the author of the Kentucky 
Eesolutions of 1798 adopted by the General Assembly of 
Kentucky. His authorship has been questioned by some 
of the critics, but he confessedly introduced the resolu- 
tions in the Senate, was strong in the faith announced in 
them and is finally shown to have drafted them by a pains- 
taking investigation of facts made by Hon. Ileuben T. 
Durrett of Louisville, Kentucky, and in 1886, the result 
of his investigation was published in newspapers and 
magazines of that date. 

John Breckinridge's career in State Legislature also 
connected his name with some of the wisest laws that 
have ever emanated from that body; and if he had done 
nothing but lead in the abolishing of capital punishment 
for the long list of crimes for which it was previously in- 
flicted, he would have done enough as a legislator to en- 
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shrine his memory everlastingly in the hearts of hu- 
manity and civilization. Col. R. T. Durrett, in writing of 
John Breckinridge as the chief if not sole author of these 
reforms, in the Southern Bivouac in 1886, says : 

*^It is shocking to think that previous to the pass- 
age of the Kentucky Act of February 10th, 1798, per- 
sons were doomed to death in this State, as they have 
been in other States, by the same bloody Code derived , 
from England, for theft, robbery, burglary, man- 
slaughter, maiming, arson, perjury, forgery, coun- 
terfeiting, horse stealing, embezzling, larceny and 
other crimes and misdemeanors too numerous to 
mention. The death penalty extended to no less than 
one hundred and sixty offenses, all of which were 
swept away by the enlightened benevolence of the 
Acts of 1798.' ' 

This same author calls attention to the unusual per- 
sistency of the forensic powers which passed from John 
Breckinridge to Bobert J. and from him to W. C. P. and 
that this fact has but few parallels in the history of the 
world, and no less striking manner were these rare gifts 
in their descent through Joseph Cabell Breckinridge to 
John C. Breckinridge and from him still further to the 
fourth generation in Clifton N. Breckinridge. He as- 
serts in substance that John Breckinridge was the foun- 
der of a long line of distinguished divines, jurists, phy- 
sicians and soldiers, as well as a great many statesmen 
and orators, and that his name must ever win a command- 
ing place in his country's history. 

•Colonel Breckinridge graduated from Centre College 
at Danville in April, 1855, and from the Law Department 
of the University of Louisville in 1857. He was at once 
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admitted to the bar and continued in the practice of his 
profession until the day of his death, which occurred 

in (on the day of) November, 1914, at his home in 

Lexington. However, there must be subtracted from this 
time nearly four years spent in the Confederate Army 
first as captain, then as major, and finally as colonel of 
the 9th Kentucky Cavalry. He and his command were 
with President Davis and his cabinet and surrendered 
with them near Washington, Georgia, on May 10, 1865. 

Returning to Lexington after the surrender he re- 
sumed the practice of his profession and also took edi- 
torial charge of the Observer and Reporter, a weekly 
Democratic newspaper. He was elected county attorney 
of Fayette County in August, 1856, and served four years. 
In 1868 he was a candidate for commonwealth's attorney, 
his competitors being General John S. Williams, Ed. C. 
Marshall and J. Lawrence Jones, all ex-Confederates. 
Jones won the nomination and was elected without op- 
position. Col. Breckinridge's defeat was brought about 
by his advocacy in his newspaper of the admission of ne- 
gro testimony in the Courts of the State. Marshall, who 
was a brilliant stump speaker seized upon this, and by 
his wit, fervid oratory and appeals to racial prejudice 
which ran high in those days succeeded in defeating 
Breckinridge, but at the same time in electing Jones. At 
the very next meeting of the General Assembly after this 
the Code of Practice was amended so as to make the tes- 
timony of negroes admissible in all of our Courts. He 
would not sacrifice his convictions of right in order to 
win an office which he doubtless much coveted at that 
time. 

This trait of his character was still more forcibly em- 
phasized in his refusal to support the free silver policy 
of his party in 1896. He was a believer in the gold stand- 
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ard and he stood by his convictions. Had he not taken 
this step he would undoubtedly have been returned to 
Congress in 1896. 

When Col. Breckinridge returned to the practice of 
law after the war, the bar of Lexington ranked higher 
and contained in its list of members more men of com- 
manding talents and eminent ability than any bar in the 
South. The writer was attending Transylvania Univer- 
sity at that time and truly there was a most superb ga- 
laxy of great intellects at that bar — Madison C. Johnson, 
Richard A. Buckmer, John B. Huston, James 0. Har- 
rison, James B. Beck, John C. Breckinridge, the two Kin- 
caids, and others, not recalled. In this distinguished com- 
pany Breckinridge easily took and maintained a com- 
manding position. No one of them possessed a stronger 
intellect or more native resourcefulness. He patiently 
and thoroughly prepared himself in each case he had and 
when he went into trial, he was armed fully both as to 
the law and facts. No matter into what aspect the case 
drifted during the trial, what unexpected phases devel- 
oped or what unfortunate turn the testimony or law took 
he instantly adapted, with infinite skill and adroitness, 
his attack or defense to meet it. 

After his defeat for commonwealth's attorney he was 
not again a candidate for office until 1884, when he was 
elected without opposition to the fiftieth Congress. He 
served ten years in Congress with conspicuous ability. 
He was a leading member of the Ways and Means and 
other important committees, and was a staunch supporter 
of the administration of President Cleveland. 

Hon. James S. Sherman in his valedictory speech to 
the House of Representatives, when retiring to become 
vice president, said : 
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''The greatest natural orator to whom I have ever 
listened during my twenty-three years of service 
in this hall was W. C. P. Breckinridge of Kentucky/' 

He was one of the few men sent to Congress from Ken- 
tucky who has acquired national reputation as a lawyer, 
statesman and orator before he reached the capitol. He 
had spoken in State and national conventions with his 
party, at college commencements, laying of cornerstones, 
dedications of monuments, as well as before judges and 
juries of many Courts. He believed in the supremacy 
of law and was at all times the foe of lawlessness. James 
L. Young was the city marshal of Mount Stirling, an ex- 
Confederate soldier, small in stature, but a brave and 
dutiful officer. He was killed on the streets of the city 
attempting to arrest some desperate law breaker. The 
people of Montgomery County erected a monument to his 
memory and Col. Breckinridge in the early eighties de- 
livered the dedicatory address. 

It was not only a eulogy of the dead officer, but a 
strong and eloquent appeal to the citizens of Kentucky 
to rise and suppress lawlessness in the State. In addi- 
tion to being printed in the newspaper the address was 
published in pamphlet form and widely circulated 
throughout the State and made a profound impression 
upon the public. Surely it ought to be again printed and 
circulated from one end of the State to the other. As the 
address discussed the duties of the officer making an ar- 
rest under the common law and under statutory regula- 
tions Col. Breckinridge's address might well be read by 
officers predisposed in some instances to the use of fire 
arms even when the accused is thought to be guilty of a 
misdemeanor only. 
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As a jury lawyer Col. Breckinridge was not surpassed 
by any of his contemporaries and by no one who has fol- 
lowed him. He knew the genealogy of almost every 
family of prominence in the State, especially those re- 
siding in the Blue Grass and contiguous counties. He 
had a vast personal acquaintance among people of every 
age and condition in life and never forgot one of them. 
He knew personally nearly every ex-Confederate soldier 
in Central Kentucky, and almost without exception they 
were his personal friends. His acquaintance with people, 
his knowledge of human nature, his keen discrimination 
in regard to character, gave him a tremendous advantage 
in selecting juries. He never misjudged his man. As a 
result it was almost impossible to convict a man whom 
he defended. He was a great friend and admirer of Gen- 
eral John B. Huston, another famous lawyer, and when 
they were associated together for the defense, which was 
frequently the case, they were almost invincible. In the 
trial of a case, Col. Breckinridge was the soul of courtesy 
and politeness to judge, jury, witnesses and opposing 
counsel. He never browbeat a witness and as a cross- 
examiner he was without a peer. 

His cross-examinations were usually brief and the 
testimony of no hostile witness was ever strengthened by 
any question he propounded. Firm and unyielding, so far 
as the 'real interest of his client was concerned, he gra- 
ciously conceded to the other side that which did not 
hurt his side of the case. He planned his cases like a 
great general would plan a campaign and none of his 
cases was ever weakened or broken down by a mistaken 
move on his part. He worked constantly and hard at his 
cases and knew them thoroughly, whether civil or crimi- 
nal, common law or equity. He was a prodigious student 
and incessant worker in his profession. But his mind was 
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SO alert and active that he could do as much work in an 
hour as the average lawyer could do in a day. In read- 
ing a case he did not read the lines horizontally but rath- 
er perpendicularly, and when through he had a complete 
comprehension of what was beside him. His memory 
was wonderfully retentive, and if he ever forgot any- 
thing that he had read, none of his friends ever knew of 
it. His mind was keenly analytic, and as Macauley said 
of Jeffries, of evil fame, 

''His mind was so constructed that he could 
see through mazes of sophistry and mountains of 
immaterial facts, straight to the point in the case.^' 

Upon the adoption of the present Constitution many 
questions in regard to the construction of that instru- 
ment came up and he was of course frequently called upon 
for an opinion. His judgment seemed to be unerring, for 
no opinion given by him so far as now recalled was ad- 
judged by the courts to be erroneous. His knowledge 
of the law was not surpassed by any of his Kentucky con- 
temporaries. In addition to having at his fingers' ends, 
the live and practical law needed in actual practice, he 
had a wide acquaintance with the literature of the pro- 
fession. He knew the history of the English common law 
and the civil law thoroughly, and he could have practiced 
in Louisiana or in any place in which the civil law pre- 
vailed, with as much ease as in the common law States. 

He knew his Bible thoroughly; indeed, he was like 
Apollos of old, ''an eloquent man and mighty in the 
Scriptures,'' and he often beautified some flight of elo- 
quence by reference to the inspired Book of books. 
While he had fine powers of imagination and was not 
without sentiment he never appeared to care for the 
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poets. At any rate in his speeches and writings he rarely 
quoted their lines. 

While he was a great orator, he was equally great as 
a writer. After his retirement from Congress he was for 
some ten years editorial writer for the Lexington Morn- 
ing Herald, owned then, as now, by his son, Desha Breck- 
inridge. And while this work was done merely as *'a 
side line,*' he gave the paper great prestige on account of 
its editorial page. To illustrate his quickness, his capac- 
ity and his abUity for changing from one kind of work to 
another, it is related that on one occasion he was engaged 
in an important condemnation trial in the Fayette County 
Court. T^e Court suspended its session for a few min- 
utes for some purpose and he stepped into a side room 
with his stenographer and dictated to him an editorial 
of a column's length which attracted much attention 
throughout the State. The stenographer afterwards 
stated that he transcribed the editorial from his notes, 
handed it to the paper and the next morning it appeared 
just as he had written it without the change of a word, 
the Colonel never seeing the editorial until he read it 
the next day in the paper. In appreciation of his won- 
derful work the Herald annually publishes on Thanks- 
giving Day and Christmas editorials written by him and 
published in the Herald when he was its editor. 

Colonel Breckinridge began life as a lawyer and like 
a good shoemaker, stuck to his last, unless his services 
in the army and Congress be counted as digression. He 
engaged in no outside business and did not attempt to 
promote any business enterprises. His idea was that a 
man should select his profession or business early in life 
and pursue that selection without dividing his energy. 
Had he chosen to become an editor, he would have ranked 
with Greely, Charles A. Dana or Henry Watterson. Had 
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he chosen to become a preacher of the Presbyterian faith, 
in which he was thoroughly grounded, he would have been 
the rival of Nathan L. Eice and Stewart Bobinson. 

Personally Colonel Breckinridge was courteous, kind- 
ly and a delightful and interesting companion. He was a 
fine conversationalist and drew from his wide, historical 
reading and long experience much that was interesting 
and instructive. With all the work that he had to do, he 
never seemed busy or in a hurry, and always had time to 
talk to a friend or to do him a kindness. 

Brave in war he was equally so in peace,, and was al- 
ways courageous in standing by his convictions. In one 
of his races for Congress the question of the tariff on 
hemp was at issue and some of the ColonePs most inti- 
mate political friends in his district appealed to him to 
so far modify his convictions that a tariff should be levied 
for revenue only and support the pending bill imposing a 
tariff on hemp. He firmly refused to do so and as he 
himself foretold before the election thereby lost the race. 

He had fine powers of sarcasm and invective which he 
did not hesitate to use when important to his client or 
when he was attacked personally. But he loved the 
kindly and peaceful side of life and chose rather to make 
friends than enemies. 

Let us pass a moment in finding what others said of 
him. Hon. Boyd Winchester, a^few days after Col. 
Breckinridge ^s death, paid him this tribute as a lawyer, 
which, however, contitutes only a small part of what he 
said: 

**As a lawyer. Col. Breckinridge stood in the very 
forefront of the American bar. In the field of law 
passion has no place, and even imagination must be 
content to move with clipped wings along the ground. 
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In arguing a point of law, his unerring logic, the 
lucidity with which he stated his position, the co- 
gency and precision with which he drew his infer- 
ences made it a delight to listen to him. The chain 
of ratiocination seemed irrefrangible, he forged the 
links that could neither be broken or loosed so that 
they should stay firm in their place/' 

Governor Bradley wrote of him thus : 

'*No man ever more thoroughly had the courage 
of his convictions. He sought not popularity and , 
never yielded public clamor. He tried to see and do 
the right. His attempt to elevate journalism has 
done great good and will live after him.'* 

Vice President Adlai E. Stevenson wrote : 

**Col. Breckinridge was one of the ablest of the 
present generation of statesmen. He possessed mar- 
velous power of oratory and was a recognized leader 
in the great debates during his long service in Con- 
gress.^' 

His comrade in arms, Henry L. Martin, says of him : 

**0f him as a soldier, statesman, editor, citizen 
or of his bravery, his wisdom, his wonderful intellect, 
we need not recite. His history as such belongs to 
the nation. But to those of us who enjoyed the inti- 
macy of his clean friendship he has left sweetest 
memories. His tender love, his ready sympathy, his 
never failing loyalty, bound us to him as with hooks 
of steel. '* 
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Hundreds of other glowing tributes were paid him 
from the most distinguished statesmen and lawyers of 
the Union. 

In closing we beg to mention the simple saying of an 
humble elderly mountaineer who heard his speech at the 
grave of Judge John M. Elliott, who was murdered by 
a disappointed litigant in front of the Capitol Hotel at 
Frankfort in March 1879. At the close of Breckinridge ^s 
speech a younger companion inquired of the older man, 
**What did you think of the speech! ^^ The old man who 
had come from the hills where he had often listened to the 
thrilling call of the thrush and the sweet songs of the 
mocking bird and the Kentucky cardinal, answered *'It is 
like the singing of birds, my boy.'' 

Mr. President, we have spent a half hour or so in the 
presence of immortals — George Vest, James and John 
Marshall Harlan, Jeremiah S. Black, Ainsworth Band 
Spofford, John Young Brown, J. Proctor Knott, John 
Breckinridge, Madison C. Johnson, Richard A. Buckner, 
John B. Huston, John C. Breckinridge, James B. Beck, 
Robert J. Breckinridge, Reuben T. Durrett and W. C. P. 
Breckinridge. 

Truly the magnificent achievements in the develop- 
ment of our organic and statutory laws, the statesman- 
ship, patriotism and unselfish service of these supermen 
have lifted the country they helped to found into a shin- 
ing light to the nations of the earth, the brilliance and 
splendor of which surpass 

The glory that was Greece 

And the grandeur that was Rome. 

The Secretary made an announcement concerning the 
automobile ride. 
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The President : We will now hear the report of the 
Membership Committee. 

The Secretary: There isn't any report from that 
committee but twenty-four new members have been added 
during the year. 

We will now hear the report of the Necrology Com- 
mittee. 



REPORT OF NECROLOGY COMMITTEE. 

To the Kentucky State Bar Association: 

We, your Committee on Necrology, report that quite 
a number of Kentucky lawyers have died since the last 
regular meeting of this Association, but so far as we are 
able to ascertain only five of them were, at the time of 
their death, members of this Association — James C. Sims, 
D. W. Wright, Henry L. Stone, L. T. Everett and Wil- 
liam Worthington. 

JAMES C. SIMS was bom in Monroe County, Ken- 
tucky, January 25, 1849, and died at his home in Bowling 
Green, where he had resided since 1874, on the 14th day 
of February, 1922. 

He received his education in the public schools of this 
State and Illinois, and in the College of Arts and Sciences 
at Lexington, now Transylvania, where he was grad- 
uated with the Master's Degree. 

His education as a lawyer was obtained by hard study 
during a number of years while pursuing the vocation 
of a school teacher. He was admitted to the bar at Bow- 
ling Green in 1875 and continued in the active practice 
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of the profession tintil the day of his death. He always 
contended that a man had better wear out than to rust 
out. His public career embraced the County Attorney- 
ship of Warren County for sixteen years (1878-1894). 
He was appointed by Governor Brown as one of the three 
commissioners to revise the Statutes of the State after 
the adoption of the present Constitution. In these posi- 
tions he displayed energy, good sense and fine legal 
ability. 

As a lawyer he was able, industrious, conscientious 
and fearless ; he attracted a large and loyal clientage and 
a great volume of business. As a jury lawyer he had few 
equals. 

He served as Vice President of this Association, 
whose annual meetings he seldom missed. He greatly 
enjoyed meeting and mingling with the lawyers of the 
State at these reunions, when he invariably added new 
names to his already long list of friends. 

HONORABLE DANIEL WEBSTER WRIGHT, the 
oldest member of the Warren County Bar, died at his 
home near Bowling Green, Kentucky, on the 3rd day of 
January, 1922. 

He was a native of Warren County, born April 15, 
1839. His parents. Dr. T. B. Wright and Andromache 
Wright, were likewise natives of that county. Mr. Wright 
was graduated from Hamilton College at Clinton, New 
York, and afterwards, in 1866, was graduated from the 
Albany Law School. Elihu Root was a fellow student 
with him at Hamilton College and William McKinley at 
Albany Law School. 

After his graduation he began practice at Bowling 
Green and practiced there continuously until the day of 
his death. 
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For forty-seven years prior to his death he was a law 
partner of the Honorable C. U. McElroy. This is prob- 
ably the longest continuous partnership between lawyers 
that ever existed in Kentucky. 

Mr. Wright ^s public career consisted in his service in 
the State House of Representatives in 1874 and 1901, 
and a term in the State Senate (1886-1890). For more 
than forty years he was either regent or governor of 
Ogden College or secretary of its Board of Trustees. He 
took great pride and interest in this institution and much 
of its development is due to his labors. 

Splendidly educated, Mr. Wright was a man of great 
learning and wide reading. He was well equipped to 
render such service to Ogden College. His strength as a 
man lay chiefly in the honesty and sincerity of his char- 
acter and his dislike of all pretense, hypocrisy or sham. 
He possessed a rare sense of humor, but was bold, direct 
and outspoken. 

Mr. Wright was a bachelor until the latter years of 
his life, when he married Mrs. Josephine Stevens, who 
survives him. 

WILLIAM WORTHINGTON, Judge of the Fayette 
Circuit Court since the first day of January of this year, 
died at St. Joseph ^s Hospital in Lexington on May 29th. 
He had been in ill health for several months and his 
physicians advised an operation for gall stones. The 
operation was apparently successful and he was thought 
to be on the high road to complete restoration of health 
when a sudden failure of his heart ended his life. 

William Worthington was born in Greenup County, 
Kentucky, on February 22, 1869, and was fifty-three years 
old at the time of his death. He was the son of William 
J. Worthington, who was Lieutenant-Governor when 
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Honorable W. 0. Bradley was Governor of the State. 
Judge Wortliington attended the University of Kentucky 
and later was a student of Georgetown University at 
Washington, District of Columbia. For several years he 
was stenographer in the law offices of Breckinridge and 
Shelby, studying law at the same time. In 1897 he was 
admitted to the Fayette Bar. In connection with his 
law practice he did shorthand reporting and for a num- 
ber of years was one of the most efficient reporters in the 
State. Shortly after being admitted to the Bar he formed 
a partnership with the late George S. Shanklin. In 1900 
he was appointed by the. United States District Court 
Referee in Bankruptcy — the first one appointed in the 
Eastern District. He continued to act in that capacity 
until after his election to the Circuit Judgeship of the 
Twenty-second Judicial District last November. 

While Judge Worthington served on the bench a lit- 
tle less than five months, he gave evidence that he would 
develop into an excellent judge. He was patient, ener- 
getic, absolutely fair and on the level in all his rulings, 
as he was in all the affairs of life. There was in his 
character strength of moral fiber, guilelessness, modesty 
of bearing, sincerity and genuineness that inspired con- 
fidence and respect in whatever he did. 

He was an elder in the Presbyterian Church and was 
a devoted Christian. He leaves a widow and two young 
sons, as well as many relatives and a wide circle of 
friends. He had entered upon the duties of his office, 
one which he much coveted, with great enthusiasm and 
hopefulness for a long and pleasant career on the bench, 
and it is to be regretted that this very laudable ambi- 
tion was not gratified and that he was not spared to his 
family, his friends and the State for many years yet to 
come. 
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HENRY L. STONE. After an illness of more than 
a year, Henry Lane Stone died at his home in the city 
of Louisville on the 31st day of May, 1922, in his eighti- 
eth year. Although he was possessed of a robust na* 
ture, coupled with a strong will, he was unable to fight 
oflf ihe inevitable. 

Mr. Stone was bom in Bath County, Kentucky, Jan- 
uary 17, 1842. His ancestors, both paternal and ma- 
ternal, were among the pioneers of Virginia and Ken- 
tucky. When he was nine years of age he removed 
with his father to Indiana and passed his youth in Put- 
nam County. In the campaign of 1860 he canvassed his 
county for Breckinridge and Lane. 

When the war between the States came on, he was a 
strong Southern sympathizer, notwithstanding the fact 
that three of his brothers were in the Federal army. 
After the armies of Bragg and Kirby Smith entered 
Kentucky, he put aside the study of law, bade his par- 
ents farewell, returned to Bath Coimty, and on October 
7, 1862, enlisted in Morgan's command of the Confed- 
erate Army. His service, while not conspicuous in the 
sense that he held high command, showed him to be a 
brave and dutiful soldier, one much admired by his com- 
manders. 

At the close of the Civil War he returned to his na- 
tive county and began the practice of law. In August, 
1866, he was elected to the office of county attorney, 
serving for four years. In August, 1873, he was elected 
to the State Legislature from the district composed of 
Bath and Menifee, and during the session served on sev- 
eral important committees. He was Democratic elector 
for his district in the campaigns of 1872 and 1876. 

During his residence in Bath County he had as his 
partner Newton P. Beid, formerly circuit judge of that 
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district. This partnership continued for twelve years. 
Mr. Stone then removed to Mt. Sterling, where he 
formed a partnership with the Honorable Richard Eeid, 
which continued until the latter 's election to the Su- 
perior Court in August, 1882, 

In 1885 Colonel Stone moved to Louisville and be- 
came a member of the Louisville bar. In November, 
1896, he was elected city attorney of Louisville and re- 
elected in 1900, serving eight years. His record as city 
attorney was splendid and commanded the admiration 
of all acquainted with it. He collected $500,000.00 in 
back taxes for the city, and in office made a record as a • 
standard for others. At the end of his term he became 
general counsel of the Louisville and Nashville Rail- 
road Company. His career in that position was even 
more brilliant than it had been at any time previous. 
During his service for the railroad he was chairman of 
the Association of Counsel of Railroads and frequently 
argued important cases before the United States Su- 
preme Court and the Interstate Commerce Commission. 
He resigned his office in April, 1921, at which time he re- 
tired from the active participation in the practice of 
law. 

In February, 1866, Colonel Stone was married to 
Miss Pamela Lane Bourne, of Montgomery, who, with 
one daughter, Miss May Stone, survives him. 

LABAN THEODORE EVERETT, bom November 
25, 1856, died February 19, 1922, as the result of being 
run down by a freight train, while in the act of crossing 
a railroad track at night during a driving rain prevent- 
ing him from hearing the approach of the engine. 

A native of West Virginia, at an early age he came 
to Catlettsburg and made his home as a son and brother 
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of the family of his uncle, Colonel Laban T. Moore, then 
and until the time of his death in 1892, the most prom- 
inent attorney of Northeastern Kentucky. 

Mr. Everett was admitted to the bar of Boyd County 
in 1878. He served as master commissioner of Boyd Cir- 
cuit Court under appointment of his life-long friend, 
Judge S. G. Kinner an.d filled the unexpired term of 
Judge S. W. Hager, county judge of Boyd County, under 
appointment of Governor Beckham. 

Kind, generous, loyal to friends or cause espoused by 
him, his passing was the cause of profound and uni- 
versal regret to his professional brethren and the com- 
munity in which he lived, honored and esteemed by all. 

He was probably as well known in Masonic circles as 
in his chosen profession. He was Past High Priest of 
the Grand Chapter of the State and also held the ofl&ce of 
Master of his local lodge. He was a Royal Arch Mason 
and member of Everett Council No. 65, R. & S. M. of 
Ashland, named in his honor; of Maysville Commandery 
No. 10 K. T.; and of El Hasa Temple of the A. A. 0. N. 
M. S., and of the Elks. 

Respectfully submitted, 

Wm. Preston KiMBALii, 

Chairman. 

The PREsroENT: We will now read a telegram re- 
ceived which properly should be referred to the incoming 
Executive Committee. 

'^Frankfort, Ky., June 28, 1922. 
'^ President State Bar Assn., 

**Seelbach Hotel, Louisville, Ky. 

** Greetings and best wishes for a successful meet- 
ing from the Frankfort Chamber of Commerce we 
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extend you a cordial invitation to hold your next an- 
nual convention at Frankfort in the New Capital 
Hotel a magnificent structure to be completed and 
assure you that the Frankfort Chamber of Com- 
merce will co-operate with you fully and spare no 
efforts in making your next convention a most suc- 
cessful event. 

*' Cecil T. Farmer, President^' 

The President : I have another letter from the editor 
of the Louisville Times and I think the answer is self- 
evident, but I will let the secretary read the letter. 

The letter was read as follows : 

**June 30, 1922. 
'*W. W. Crawford, President, 
** State Bar Association, 
**6eelbach Hotel, Local. 

**Dear Mr. Crawford: 

**I enclose, herewith, an editorial appearing in 
the Times today, addressed to the Catlettsburg 
trials, which I trust you will submit to the consid- 
eration of the State Bar Association. Tou will no- 
tice that it makes two points which the tabling of 
yesterday ^s motion should not affect: (1) that the 
Times' suggestion was for present observation, and 
not actual inquiry until circumstances seemed to 
justify it; and (2) that if the executive committee 
or any other standing committee of the Association 
acts automatically as perpetual observer and poten- 
tial inquirer into conditions like those arising from 
the Clayhole trials, the Association should make a 
statement to that effect. Doubtless you have al- 
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ready observed that the Courier Journal has of- 
fered *an adequate sum' to defray the expenses of 
an inquiry. 

*'I will thank you very much if you can obtain 
consideration of one or both of these points before 
the adjournment of the meeting. 

** Yours truly, 
^^Arthur Krook.'' 

The editorial attached is as follows : 

**In tabling a motion to take official cognizance 
of the situation growing out of the Clayhole mur- 
der trials, the State Bar Association looked out of 
the small end of its telescope through a cloudy lens. 
Lawyers opposing a motion to appoint a committee 
in the case asserted that the Association 'should 
take no action that would in any way reflect upon 
the integrity of the court pending an actual griev- 
ance.' The Times submits that an actual grievance 
exists in the fact that emanations from the trial 
have already affected public confidence in the law. 

** Further than this the Times did not advocate 
an immediate inquiry. Its language was: *A strong 
committee appointed now for the purpose of ob- 
serving the future proceedings in this case and mak- 
ing an inquiry — ^if circumstances continue to justi- 
fy one — ^wiU be a real contribution to the Common- 
wealth.' 

**The Bar Association could have appointed a 
committee on observation which, an actual griev- 
ance being established, could have been empowered 
to turn itself into a committee of inquiry. Such 
was the suggestion of the Times. It is not too late 
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to take this action. A * compromise' in a murder 
trial, following the remarkable maneuvers of the 
sinister interests behind the compromise idea, pro- 
vides snfl&cient, unusual and suspicious ground to 
attract the attention of the organization upon which 
the people of the State must depend for devoted 
championship of the supremacy of law and the 
rights of man. 

** Personalities and individual feelings have noth- 
ing to do with this situation. The fact that there is 
a strong undercurrent of justified suspicion, sup- 
ported by the charges made by witnesses and given 
color by the curiosities of the legal procedure is 
enough to impel the State Bar Association, without 
the suggestion of anyone outside, to keep an eye 
on what happens at Catlettsburg. If two groups of 
men, divided politically, one set of whom are 
charged with election violence and murder, and the 
other set of whom are charged with murder, can 
move as far as these have done toward * calling off 
the whole thing' in a Court of justice, the lawyers 
in the Bar Association cannot expect citizens to have 
any great respect for the law. Moreover, they can- 
not promise future clients with any assurance that 
justice can prevail over a political interest in Ken- 
tucky. 

''Perhaps the Executive Committee, or some oth- 
er standing committee, of the State Bar Associa- 
tion has permanent power to investigate any legal 
condition in the State at any time. If this is true, 
a statement from the Association to this effect 
would be reassuring. The Courier-Journal has of- 
fered to defray the expense of an inquiry. There is 
no reason why the present tabling of the motion 
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should divert close watchfulness of the case. If an 
accommodation is made or one-side justice is done at 
Catlettsburg, the effect on the State will be disas- 
trous. Justice will seem to have been massacred, 
and, as Mr. Desha Breckinridge pointed in his mas- 
terly summing up of the case, the massacre of courts 
is more penetrating in destructiveness than the mas- 
sacre of men. 

**This is a materialistic age, but the time is com- 
ing when the citizen or citizens who will disregard 
convenience and self-interest for the public good, 
can do much to reconstruct public confidence in the 
laws. Surely there could be no more congenial or 
worthier task for the State Bar Association. *' 

Mr. Kobert G. Gordon: I move that in response to 
the communication received from Mr. Krock, the edi- 
tor of the Louisville Times, and also to the telegram re- 
ceived yesterday from Mr. Desha Breckinridge, editor of 
the Louisville Herald, the Secretary be instructed to ac- 
knowledge the receipt of these communications and ad- 
vise the senders that this Association has a regular 
standing committee authorized and empowered to re- 
ceive complaints and take proper action thereon, and 
that the Association has funds of its own at its disposal 

to take care of such action. 

• 

Mr. Meredith: I would like to add to that that the 
lawyers will run the Bar Association and that the news- 
paper men can run their newspapers. 

The President: Is there a second to this motion of 
Mr. Gordon! 
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Several seconded it, and a vote being taken the mo- 
tion of Mr. Gordon was carried. 

The President : We will now hear the address of Mr. 
Aubrey Barber on *'When is a Foreign Corporation Do- 
ing Business in Kentucky f 

Mr. Barber : On the way coming to Louisville I men- 
tioned to a friend that partly at the suggestion of the one 
who assigned this subject to me and partly at my own 
suggestion I had determined to treat the question in its 
limited form thereby avoiding much of the niceties of 
what constitutes interstate commerce business. My 
friend suggested that I had assumed the position that 
a darky preacher in our community assumed some years 
ago in a very trying situation. There was a notoriously 
bad negro by the name of Gary Bell. About the best 
that could be said of Gary was that he was not as bad all 
of the time as he was some of the time. Gary died and 
the old colored preacher was called on to preach the fu- 
neral sermon and he did the very best he could without 
making too many personal applications but he noticed that 
the congregation was becoming mighty restless and he 
finally said : *'My brothers and sisters I reckon you is ex- 
pecting me to say something about whar Gary. Bell is 
now. As to that subject I ain't sayin\'' So as to the 
interstate commerce subject '*I ain't sayin'." 

WHEN IS A FOREIGN GORPORATION DOING 
BUSINESS IN KENTUGKY? 

This paper considers the qiyestion in its limited rela- 
tion to personal process and jurisdiction of the domestic 
courts. 
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Consequently, there is excluded, except as it may in- 
cidentally affect the limited question, a consideration of 
what constitutes doing business, under Section 571 of the 
Statutes providing registration, etc., by both domestic 
and foreign corporations doing business in the State, 
and under Section 4189a of the Kentucky Statutes, im- 
posing a license tax upon certain corporations, foreign 
and domestic, and, perhaps, other provisions of the Stat- 
utes that may relate to the doing of business by foreign 
corporations, but are not pertinent to the question in its 
limited form. 

The question, therefore, is, when is a foreign cor- 
poration so doing business in Kentucky that it thereby 
becomes amenable to personal process and to a personal 
judgment that would be recognized in other States. 

In other words, what business on the part of a foreign 
corporation is necessary to manifest the presence of the 
corporation within the State for the purpose of the ordi- 
nary processes of the Courts? 

The Courts of a State have no jurisdiction of the 
^^ person'' (if one may so speak of the corporate entity) 
of a foreign corporation except by its consent, express 
or implied. 

Owning property, maintaining an office, appointing 
agents, doing all manner of business within a State — 
these things do not of themselves bring the person of a 
foreign corporation into the State; they may be the 
manifestation of the consent of the corporation to be 
considered present, where the State has made its amen- 
ability to her Courts a condition upon which a foreign 
corporation may do business in the State. 

In its ultimate analysis, therefore, the question is, 
are the acts of the foreign corporation such as to evince 
its consent to the processes of the domestic Courts? 
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The truth of this is abundantly shown by the deci- 
sions which tell the story of the growth of the matter. 

A corporation is the creature of the will that creates 
it, and must dwell in the place of its creation, ''and can- 
not," as said by Chief Justice Taney, "migrate to an- 
other sovereign," or, as said by our own Court, *'can 
have no legal existence out of the State creating it." 
(Lathrop v. Commercial Bank, 8 Dana, 114.) 

The corollary is equally true, that an officer of the 
corporation does not carry his representative capacity 
with him when he moves beyond the jurisdiction of the 
government under whose laws he derived his official char- 
acter. 

Nor, without the consent of the domestic State can a 
sister State or a foreign corporation endow one residing 
in the domestic State with such official capacity, nor can 
the domestic State, without the consent of the foreign 
corporation, appoint an agent for it. 

In a few cases what may be termed a doctrine of ** res- 
idence pro tanto'' is suggested. 

In Libbey v. Hodgdon, 9 N. H. 397 ; Moslin v. Ins. Co., 
4 Zeb. (N. J.) 223, the principle that an officer of a cor- 
poration does not carry his official functions with him 
beyond the confines of the State creating his corpora- 
tion is upheld, but it is suggested that if the foreign cor- 
poration sent its officer to reside in the State, and trans- 
act business there on its account, the doctrine might be 
otherwise. 

And the Supreme Court of the United States, in St. 
Clair V. Cox, 27 XJ. S. Sup. Ct. Eep. 222, says: 

**A11 there is in the legal residence of a corpora- 
tion in the State of its creation, consists in the fact 
that by its laws the corporators are associated to- 
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gether and allowed to exercise as a body certain 
functions, with a right of succession in its members. 
Its officers and agents constitute all that is visible of 
its existence ; and they may be authorized to act for 
it without as well as within the State. There would 
seem, therefore, to be no sound reason why, to the 
extent of their agency, they should not be deemed 
to represent it, in the States for which they are re- 
spectively appointed, when it is called to legal re- 
sponsibility for their transactions. '^ 

The Court did not mean, thereby, to say that a cor- 
poration could have a legal existence beyond the borders 
of the State creating it. It meant that such agents could 
be properly authorized to represent the corporation, for 
process purposes, bj' the State in which they might be and 
with the consent of the corporation as is made evident 
farther along in its opinion to which reference shall be 
made later. 

Thus, without its consent, there was no way in which 
to bring a foreign corporation into a domestic Court. 
Peckham v. North Parish, etc., 16 Pick. 286. 

On the other hand, under the principle of the comity 
of nations (which applies a fortiori to the sister States) 
corporations of one State were permitted to send their 
agents into other States and transact any business and 
to do anything therein that was not contrary to positive 
law or the public policy of the other States. 

The doctrine of the exemption of a corporation from 
suit in a State other than that of its creation, together 
with the application of the doctrine of the comity of na- 
tions whereby a corporation was permitted to transact 
business in a State other than that creating it, necessarily 
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gave rise to great inconvenience and sometimes to grave 
injustice. 

The situation called for a remedy. 
The remedy was provided, without doing violence to 
the principles above mentioned, by invoking another 
principle; and that is the right of the State to exclude, 
restrict or regulate foreign corporations seeking to do 
business within its borders; for a corporation is not a 
** citizen, '* in this respect at least, within the meaning 
of that clause of the Federal Constitution which declares 
that **the citizens of each State shall be entitled to all 
the privileges and immunities of citizens in the several 
States. '' Diamond Glue Co. v. U. S. Glue Co., 187 U. S. 
611. 

^'The State may, therefore (as it is expressed in 
St. Clair v. Cox, supra) impose as a condition upon 
which a foreign corporation shall be permitted to do 
business within her limits, that it shall stipulate 
that any litigation arising out of its transactions in 
the State, it will accept as sufficient the service of 
process on its agent or persons specially designated ; 
and the condition would be eminently fit and just. 
And such condition and stipulation may be implied 
as well as expressed. If a State permits a foreign 
corporation to do business within her' limits, and at 
the same time provides that in suits against it for 
business there done, process shall be served upon 
its agents, the provision is to be deemed a condition 
of the permission; and corporations that subse- 
quently do business in the State are to be deemed to 
assent to such conditions as fully as though they had 
speciaUy authorized their agents to receive service 
of the process. Such condition must not, however, 
encroach upon the principle of natural justice which 
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requires notice of the suit to a party before he can 
be bound by it. It must be reasonable, and the serv- 
ice provided for should be only upon such agents 
as may be properly deemed representatives of the 
foreign corporation. ^ ' 

It may be here remarked that a provision for service 
that did not reasonably affect actual notice would be con- 
trary to the **due process^' provisions of both the State 
and Federal Constitutions. 

In the St. Clair case, the question was whether the 
process had been served upon the proper agent. 

The Michigan Statute declared that the service must 
be upon ^*any officer • • • agent of such corpora- 
tion within the State. '^ 

The corporation was an Illinois corporation and 
service was had upon one of its home officers, who was 
merely casually within the State of Michigan, and on no 
business of his corporation. 

In holding the service not good the Court said : 

**That service must be upon an agent who rep- 
resents the corporation in the State; that this rep- 
resentation implies that the corporation does busi- 
ness, or has business, in the State, for the transac- 
tion of which it sends or appoints an agent there; 
that where service is made within the State upon an 
agent of a foreign corporation, it is essential, in 
order to support the jurisdiction of the Court, to 
render a personal judgment, that it should appear 
somewhere in the record that the corporation was 
engaged in business in the State. '* 
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Thus, in determining jurisdiction over a foreign cor- 
poration, the question of doing business within the State 
is of prime importance. 

Even if the theory that a business residence is pro 
tantOj a legal residence (a theory that illogically gives a 
ubiquity to a corporation that, by its very nature, it can- 
not possess) should be adopted, ^*the doing of business *' 
would determine the presence of the corporation. 

On the true theory that the corporation consents to 
the jurisdiction, of course, the doing of business evi- 
dences that consent and also evidences the representa- 
tive capacity of the agent upon whom the process may be 
served. 

But it must not be lost sight of that the ultimate fact 
to be determined is the consent of the foreign corpora- 
tion to the processes of the Court, and that, therefore, 
the doing of business is but a criterion or measure by 
which to determine the ultimate fact. 

The States have so generally exercised their privilege 
to regulate foreign corporations doing business in their 
borders, and have so universally made the corporation's 
amenability to the domestic Courts a condition of the 
corporation doing business in the State, that the question 
of what is doing business has almost excluded the thought 
of what extent and character of doing business consti- 
tutes consent to the jurisdiction. 

The measure has occupied the minds of the Judges 
almost to the exclusion of the thing to be measured. 

Thus, no doubt, much of the confusion and conflict of 
opinion is due to the effort to bring the facts of given 
cases within a linguistic sense of doing business, rather 
than the legal sense. 
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The legal sense, of course, depends largely upon the 
ultimate object to which it relates, and that is the cor- 
poration's consent to the processes of the Courts. 

Commensurate responsibility seems to have been the 
object to be obtained, by the earlier Statutes of the va- 
rious States, which formed what may be termed the com- 
pact between the State and the foreign corporation. 

It was deemed fair and just that a foreign corpora- 
tion should be permitted to do business in the State; on 
the other hand, it was considered fair that the corpora- 
tion should submit itself to the local tribunals in all mat- 
ters arising out of its doing business in the State. 

And to this extent only did many of the compacts go. 

Later Statutes required the foreign corporations to 
submit to the local Courts in all matters. 

In some States, the earlier Statutes applied to certain 
classes only of corporations; insurance, railroad com- 
panies particularly. In our State there are particular 
statutes with reference to such classes. 

A statute simply providing for service upon the 
agents of foreign corporations doing business in the State 
is sufficient to imply the consent of a foreign corporation 
coming into the State to the jurisdiction of the domestic 
tribunals. 

In Kentucky, the compact is expressed in the Con- 
stitution and Statutes. Apart from those applying to 
particular classes, the provisions of our laws are the 
following: 

Constitution — Section 194. 

^'AU corporations formed under the laws of this 
State, for carrying on business in this State, shall, 
at all times, have one or more known places of bus- 
iness in this State, and an authorized agent or agents 
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there, upon whom process may be executed, and the 
general assembly shall enact laws to carry into ef- 
fect the provisions of this section." 

Constitution — Section 202. 

^^No corporation organized outside the limits of 
this State shall be allowed to transact business with- 
in the State on more favorable conditions than are 
prescribed by law to similar corporations organized 
under the laws of this Commonwealth." 

Civil Code — Section Sl'Svb-section 3. 

^'In an action against a private corporation, the 
summons may be served, in any county, upon the 
defendant's chief officer, or agent, who may be 
found in this State; or it may be served in the coun- 
ty wherein the action is brought, upon the defend- 
ant's chief officer or agent who may be found there- 
in; • • •" 

CivU Code — Section 51 — Sub-section 6. 

^^In actions against an individual residing in an- 
other State, or a partnership, association, or joint 
stock company, the members of which reside in an- 
other State, engaged in business in this State, the 
stmimons may be served on the manager, or agent 
of, or person in charge of, such business in this State, 
in the county where the business is carried on, or in 
the county where the cause of action occurred." 

Kentucky Statutes — Section 571. 

**A11 corporations except foreign insurance 
companies formed under the laws of this or any 
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other state, and carrying on any business in this 
State, shall at all times have one or more known 
places of business in this State, and an authorized 
agent or agents thereat ; upon whom process can be 
served; and it shall not be lawful for any corpora- 
tion to carry on any business in this State, until it 
shall have filed in the oflBce of the Secretary of 
State a statement signed by its president or secre- 
tary, giving the location of its office or offices in 
this State and the name or names of its agent, or 
agents, thereat, upon whom process can be served; 



It is evident that all foreign corporations doing bus- 
iness in this State are put, practically, upon the same 
footing as domestic corporations. 

It would seem, therefore, that such foreign corpora- 
tions consent to the processes of the local tribunals for 
all purposes. Such seems to be the holding of the Ken- 
tucky Court. 

In Barnes v. Union Central Life Insurance Company, 
168 Ky. 253, 182 S. W. 169, it was held that a non-resi- 
dent plaintiff could maintain an action against a for- 
eign insurance company doing business in the State, on 
a cause arising out of a transaction occuring outside of 
the State. 

No doubt the same would be true as to all classes of 
corporations, for there is no material difference be- 
tween Section 571, and the provisions of like nature re- 
lating to insurance companies. 

A court could not go much further. For, notwith- 
standing our laws that put the foreign corporation on 
the basis of a domestic corporation, it would seem rea- 
sonable to hold that a foreign corporation by doing bus- 
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iness in our State, does not, thereby, imply its consent 
that our courts try a cause between it and a citizen of 
some other State, when the canse of action arose be- 
yond the borders of the domestic State. 

And the jurisdiction has been denied by other courts. 

A Federal judge held, in Fry v. Denver & E. G. E. 
Co., 226 Fed. 893, that ''The courts of a State cannot 
acquire jurisdiction over a foreign corporation doing 
business in the State in an action by a non-resident, un- 
less the action arises out of the business so done in the 
State.'' 

Our Court has also held that a single transaction 
constitutes doing business in the State, at least so far as 
Section 571 is concerned. E. C. Artman Co. v. Bogard, 
230 S. W. 953. 

Therefore, it would seem to follow, stated generally, 
that a foreign corporation doing business in Kentucky, 
whether much or little, is subject to process for all pur- 
poses, except that in interstate business a single trans- 
action does not constitute doing businessj that in intra- 
state business a single transaction may constitute doing 
business for the purpose of process in cases arising out 
of the particular transaction. 

Whether or not, in fact, the corporation has failed 
to comply with Section 571 makes no difference, for the 
corporation cannot plead its own wrong. 

Therefore, if an agent be found upon whom process 
may be served, the corporation may be brought before 
the local courts. 

It must be noted that Section 571 does not apply to 
corporations engaged in interstate business. 

But, as held by the Supreme Court of the United 
States, in International Harvester Co. v. Commonwealth 
of Kentucky, 234 U. S. 579, foreign corporations are not 
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thereby exempted from process. They may be reached 
Tmder Subsection 6 of Section 51 of the Code. 

Since Section 571 uses the phrase ''carrying on any 
business, '' and Subsection 6 of Section 51 of the Code 
uses the phrase ''engaged in business,'^ and since the 
Court has stressed the use of the word any in holding 
that Section 571 applies to a corporation transacting a 
single piece of business, it may be that as to process a 
diflferent measure applies to foreign corporations doing 
an interstate business and to those doing an intrastate 
business. 

For, under the one section, a single transaction may 
constitute doing business, and, under the other, a single 
transaction may not constitute "engaged in business.'^ 

The Court seems to hold that for the purposes of 
process and obtaining a personal judgment, a single 
transaction, intrastate, may constitute doing business. 

In Nelson, Morris & Co. v. Eehkopf & Sons, 25 Ky. 
L. R 352, the Court held: 

"It was shown in evidence that Nelson, Morris 
& Co. (the foreign corporation) wired Bransford 
Clark, who was a broker at Paducah, Ky., their 
prices on hides, and he, with their quotations on 
prices, sold the hides in controversy to appellees 
(Eehkopf & Sons) in Paducah, as the representa- 
tive of appellants, forwarding appellees* order to 
appellants, who accepted it and filled it, the order 
being subject to their approval. The business was 
done in Kentucky. It was done by Bransford Clark 
as the agents of appellants. As to this transaction 
with appellees, Bransford Clark, by whatever name 
he may designate his business, was in fact the agent 
of appellants. The business was carried on in Pa- 
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dncahy and the cause of action sued on arose out 
of this transaction. As to this transaction, appel- 
lants were engaged in business in this State, and 
Bransford Clark was their agent in charge of the 
business within the meaning of the Statute/' 

And in the International Harvester Co. v. Com., 147 
Ky. 664, affirmed, 244 U. S. 579, it was held 

**A single sale negotiated by a special agent who 
had made other sales renders the selling agent the 
agent of the non-resident seller for the service of 
summons in a suit concerning that particular trans- 
action, although it might not be for a different trans- 
action. '^ 

And in the recent case of Moore, et ai., v. Racine Rub- 
ber Co., 238 S. W. 381, when the agent of the defendant 
foreign corporation came into • the State three times 
within a period of fifteen months for the purpose of see- 
ing the plaintiff, its only direct customer in the State, 
and made contracts with plaintiffs with reference to 
prices, and assumed to act for his company in the adjust- 
ment of controversies with its only customer, the Court 
held that process might be served upon him as agent for 
the company and ''that the defendant manifested its 
presence in this State for the purpose of doing bus- 
iness therein. '^ 

It is true, the Court says in the Moore opinion, that 
in the International Harvester case, there was a course 
of business established by reason of the same agent hav- 
ing transacted business with a great number of persons 
in Kentucky, and that in the Moore case there was a 
course of business established because the agent had 



Digitized by 



Google 



WHEN IS A FOBEIGN CORPORATION, ETC. 165 

freqnent transactions with its one customer, and even 
says, ''It may readily be understood why a single trans- 
action between a non-resident defendant and a resident 
of this State would not constitute doing business in this 
State;'* and, yet, the Court supports its decision in the 
Moore case on the Harvester case and its decision in the 
Harvester case on the Nelson, Morris & Co. case, where, 
so far as the record shows, there was but the one trans- 
action. 

No doubt, the Court in the Moore case, emphasizes 
the fact of several transactions out of deference to the 
opinion of the Supreme Court afl&rming the International 
Harvester case, wherein the Court said ''the case is a 
close one/* "Here was a continuous course of business 
in the solicitation of orders, etc.'* "This was a course 
of business, not a single transaction.*' 

This would seem to imply that in no case a single 
transaction constitutes doing business in the sense that 
would give the court jurisdiction. 

But the Supreme Court has consistently refused to 
lay down any all-embracing rule upon the question. 

Would the Supreme Court have reversed the case of 
Nelson, Morris & Co. v. Eehkopf & Sons had it been 
brought before it? Or, would the Court of Appeals over- 
rule it, were a like case brought before it? 

Some courts have held that a single act may be suf- 
ficient to render the corporation subject to the jurisdic- 
tion of the courts as to the business actually done in the 
State. Corpus Juris. Corp. 1373. 

In the St Clair case, the Supreme Court, in speaking 
of the implied consent of the corporation to submit to 
the jurisdiction of the Court, also said that there must 
be notice to the corporation. Want of notice would not 
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only oflfend natural law but the due process provision of 
the Constitution, 

It is submitted, therefore, that the reason that a 
single transaction does not constitute doing business in 
the State, for jurisdiction purposes, is not that a single 
transaction may not be doing business, but that a single 
transaction, by its very nature, precludes the presence 
of an agent representative of the corporation upon 
whom to serve process at the time of the suit. Due pro- 
cess of law requires notice upon one who is representa- 
tive of the corporation at the time notice is served, other- 
wise the corporation would remain in ignorance of the 
action. 

In a single transaction, the agency of the corpora- 
tion's representative would, ordinarily, cease with the 
termination of the transaction, and, therefore, at the 
time of suit there would be no agent upon whom process 
might be served. Hence, the holding of the Supreme 
Court that the carrying on of business must be of such 
a continuous character as to manifest the corporation's 
presence within the State at the time process is served. 

Of course this decision of the Supreme Court was had 
in reference to a corporation that was engaged in inter- 
state business and was not required to comply with Sec- 
tion 571, and, therefore. Section 571 was not a part of 
the compact between the State and the corporation. 

Could there be a different holding with reference to 
a corporation subject to provisions of Section 571! 

Of course, it is recognized that the tests employed 
for the purpose of the one Statute may not be proper 
tests for the other. 

However, one purpose of Section 571, as stated by 
the Court in holding a single transaction as doing bus- 
iness imder that section, was to give the citizen dealing 
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with the corporation the opportunity of holding the for- 
eign corporation to its obligation should occasion arise. 

Suppose a purely intrastate, but single transaction, 
the corporation having failed to comply with Section 
571. The corporation must know the law, and cannot 
take advantage of its failure to comply with it, there- 
fore, would not the law properly presume that the agent 
who actually conducted the transaction, remained the 
agent for the purpose of receiving service in any suit 
that might arise out of the transaction. 

To hold otherwise would be to say that a corporation 
coming into the State and violating the law is in a bet- 
ter position than one obeying the law. 

Is it not true, therefore, that in Kentucky, so far as 
interstate business is concerned, a single transaction 
does not constitute doing business for the purjyose of 
process, but so far as intrastate business is concerned, 
a single transaction may constitute doing business for 
such purpose? 

Is not all of this, in effect, declaring that a foreign 
corporation coming into a State impliedly consents to 
the jurisdiction of the domestic courts to the extent at 
least that its responsibility may arise out of the business 
done, provided, of course, the proper notice be given it? 

In conclusion, consider the case of Larkin Co. v. Com- 
monwealth, 172 Ky. 106, 189 S. W. 3. Here, a foreign 
corporation doing a mail order business, sent an agent 
into the State who operated a traveling show room, ad- 
vertising its ware by exhibitions of samples. 

In deciding the business interstate and the corpora- 
tion not subject to Section 571 the Court undertakes to 
define what is doing business, at least, under Section 571. 
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The Conrt says : 

**The courts generally, in dealing with this ques- 
tion, determine what transactions do not amount to 
* carrying on business within the State/ But seldom 
do we find a concrete definition of what is included 
in the term * doing business.' In the transactions 
considered by this Court in the cases referred to, 
the persons proceeded against were, imder the facts, 
found not to be engaged in business within the con- 
templation of the Statute. We find, however, in ap- 
pellant's brief a quoted concrete definition of what 
is 'doing business,' but from whence taken is not 
shown, which so completely conforms to our notions 
of the correct one that we have concluded to adopt 
it. It is : 

** * Business does not mean stock or machinery 
of capital and the like. While business cannot be 
done without these, in commercial language it is as 
distinct from them as labor is from capital. In 
speaking of the business that may be done by a 
merchant, banker, or railroad company, the mind 
does not contemplate or dwell upon the character 
or quality of the means used, but of the operations, 
whether great or small, complex or simple, numer- 
ous or few, for one or the other of these conditions 
may arise from much or little stock or capital. In 
other words, business does not mean dry goods, nor 
cash, nor iron rails and coaches. Business is not 
these lifeless and dead things, but the activities in 
which they are employed. When in motion, then the 
owners are said to be in business ; and then it is that 
merchants and others speak of the profits of the bus- 
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This is a description rather than a definition. 

Unfortunately, its terms are mostly in the negative. 

Concisely stated it means that when any object, great 
or small, is put in motion, great or small, by a person 
for profit — ^that is doing business. 

The definition is good and may be altogether true as 
a test for Section 571. 

As a test in cases of interstate commerce, the con- 
tinuity of motion would, necessarily, become an element. 

In given cases, it might be important and difficult to 
determine when the motion commenced and when it 
ceased ; or where it was first applied and where it ended ; 
or who first applied it, an independent contractor or an 
agent; or whether the entire operation of applying mo- 
tion to an object for profit was merely incidental to some 
other operation, or constituted the business itself; and it 
might become necessary to determine what is motion. 

Already, the Court has been confronted with the last 
question in Green, Auditor, et al., v. Kentinia Corp., 175 
Ky. 661, 194 S. W. 820, where a foreign corporation 
merely bought timber and mineral lands without at- 
tempting to develop them. 

The Court said the corporation '*put its capital in 
motion and as long as it remains so invested it is doing 
business for its owner.*' 

This is not said in hostile criticism of the descrip- 
tion, but, merely, to show that no all solvent rules or 
definition can be laid down and that in close cases there 
will always be doubt until decision; or, to paraphrase, 
that can be certain only after it has been rendered cer- 
tain by the Court of last resort. 

By limiting the question, many difficulties that lie 
in the no man's land between inter and intrastate bus- 
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iness have been avoided and even limited the subject 
has, by no means, been fully covered. 

There has been a discussion of a few cases ratiier 
than the citation of many. This paper was not intended 
as a digest nor even a brief, certainly not an opinion 
that binds anybody, much less the writer. It has not 
been attempted to advance new theories about old sub- 
jects — such theories are usually unsound. 

The endeavor has been made to set f ori;h the elemen- 
tery principles by which an ariiificial person existing only 
in contemplation of law and existing only in the place of 
its creation, can neveri;heless, manifest its presence in 
courts foreign to its habitat. 

It has not been hoped to solve the difficult and close 
individual questions that arise; its object shall have 
been accomplished if it has suggested a helpful way to 
approach the problems. 

The President: Is there anything else before ad- 
journment? 

Judge Alex P. Humphrey: Before we adjourn I 
would like to make a few observations on Mr. Barber's 
papers. 

The President : All right. 

Judge Humphrey : I was very much interested indeed 
in the excellent paper read to us by Mr. Barber and lis- 
tening to it I thought I could perhaps suggest one or two 
things at least which are worthy of inquiry by the Bar 
on that subject. I argued the case that he mentioned 
there of International Harvester Co. against the Com- 
monwealth, in the Supreme Court of the United States. 
I had an experience in that case not quite as bad as one 
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I had some years before. Some years before I got up 
in the Supreme Court of the United States and stated 
my grounds for a reversal and Justice Jackson s^id: 
'*Is that all you have got/* and I said, ''Every blessed 
thing, '* and he said, ''You have got mighty little/' In 
arguing the case of International Harvester Co. against 
th« Commonwealth, I opened by saying, "This case is 
concluded in our favor by decisions of this court.'* 
Justice Day said: "Please don't say that, it has not been 
concluded," and thereupon, he rendered an opinion 
which upset all of my arguments. 

The only thing I want to call attention of the mem- 
bers of the Bar to is this : We have on the one hand a 
foreign corporation doing business in the State and the 
question as to whether it has or has not transacted bus- 
iness in this State and by transacting business in the 
State brought itself within the jurisdiction of the courts 
of the State. That is one question. There is another 
question which arises out of the foreign corporation 
coming into the State and complying with Section 571. 
I will assume a case where the corporation comes into 
the State and complies with Section 571. Does a corpo- 
ration by complying with Section 571 assent to the juris- 
diction of the courts of the State in all causes of action 
no matter where they arise? The speaker has called at- 
tention to the case of Union Central which would seem 
to hold that without any regard to where the cause of 
action arises if the foreign corporation complies with 
Section 571 it admits the jurisdiction of the courts of 
the State to any cause of action, it makes no difference 
where that cause of action arises. The Supreme Court 
of the United States at its last term, towards the end of 
the term, decided two cases which involved that ques- 
tion. That is to say, where the corporation had come in 
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the one instance into the State of Louisiana and the oth- 
er instance into the State of Ohio and had complied with 
the provisions of the statutes of those respective States 
similar to our Section 571, and the question in each of 
those cases was whether that compliance was an assent 
by the corporation to submit to suit without regard to 
whether the cause of action arose in the State of Lou- 
isiana on the one hand or Ohio on the other. The Su- 
preme Court of the United States in both of those cases 
said this, that whatever may be the interpretation of 
the statute similar to our Section 571 by the State Court 
if the State Court holds a statute like 571 is a submis- 
sion of the foreign corporation to the jurisdiction of the 
State, we will hold with them. If, on the other hand, 
they under that statute narrowly apply it only to a cause 
of action which arises within the State we will follow 
that, but apparently in the absence of any construction 
of a statute by the State Court the Supreme Court will 
hold that Section 571 was only meant to be a submission 
by the corporation to a cause of action which arose in 
the State. But the Supreme Court says if the State 
Court decides otherwise we will construe the statute as 
the State Court construes it. Some cases may arise 
where a corporation has complied with Section 571 is 
sued on some cause of action that has arisen outside of 
the State and it might be well worth while to read those 
two cases in the United States Supreme Court in connec- 
tion with our own cases on the subject. 

The President: Any other remarks on Mr. Barber's 
papers? If not, we will adjourn in order to give them a 
chance to set up the lunch which will occupy the time 
until half past one when we will reconvene. 
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AFTEENOON SESSION. 

The meeting was called to order by the President. 

The President: The first thing this afternoon is the 
report of the Law Eeform Committee by David E. Cas- 
tleman. 



EEPOET OF LAW EEFOEM COMMITTEE. 

Mr. Castleman : Mr. President and Gentlemen of the 
Association : Your committee has been nnable to prepare 
any formal report, bnt ask the privilege that we may 
now offer orally to the Association for consideration 
some things we have in our minds with the privilege la- 
ter of preparing those suggestions in a formal way and 
delivering them to the Secretary of the Association. 

I would like to make this statement: The committee 
it seems was first concerned with the function of their 
oflBice. In former years there has been much disturbance 
in the Association about the power of the committee to 
commit the Association to any legal reform and when a 
committee has approached the Legislature with sugges- 
tions it has always been met with the response from the 
legislative body that its suggestions of proposed legis- 
lation did not bear the stamp of approval of the entire 
Association but were only the reconamendations of the 
committee itself. So, at the last session it was deter- 
mined that the Law Eeform Committee would only re- 
port back to the Association in plenary session such rec- 
ommendations as they had for consideration, so that if 
the Association approved of those suggestions then 
through its proper legislative committee it would carry 
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the matter further and attempt to have the proposal 
adopted in the Legislature. The committee has fonnd 
the work of reform peculiarly congenial to its member- 
ship. Among the suggestions it was proposed that the 
Volstead Act be repealed. That suggestion was lost 
by one vote, the chairman not voting. The other sug- 
gestions that were made related to the qualifications for 
admission to the Bar. Some of the members have writ- 
ten or in committee meetings have suggested that we 
have at least the academic qualifications of a high school 
education. Others have suggested that we have two 
years' collegiate education as is proposed now by the 
American Bar Association. For my part, I have de- 
cided that we ought to have at least all members gradu- 
ates of Harvard or Vassar. 

But in seriousness, we have before us two proposi- 
tions which may be of general interest and importance 
or may be of interest to a few only in the practice. In 
the absence of some real matter to reform we have de- 
cided to reform the Court of Appeals in two particulars. 
It has been the law in this State for one hundred years 
and this may be in line with some of the discussions at 
the meeting this morning — ^it has been the law for one 
hundred years that a person summoned into a court 
in Kentucky who questions the jurisdiction of that court 
of his person must survive or perish by the decision 
of the trial court on that question. If the trial court 
holds that the service of process is suflScient then the 
defendant must take his appeal to review that point in 
the Court of Appeals and if he wins it then he has lost it 
f orevermore ! Now it is proposed by our committee that 
suitable legislation should give the right of appeal upon 
this point of jurisdiction without penalty; and should 
the Court of Appeals decide that the defendant was not 
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amenable to the process of the lower court then the de- 
fendant will not be penalized for his appeal bnt shall 
be relegated to the status immediately preceding the 
time when summons was served upon him. 

We have another matter before us that concerns a 
question of public interest, I think, in this, that it is the 
law of this State that a public oflBicer who gives bond for 
the performance of his duty may under the cloak of 
his office and wearing the insignia of office commit any 
act that his office permits him ostensibly to do and still 
his surety is not responsible on his bond unless as a mat- 
ter of fact the act which the officer did was authorized by 
law. You all are familiar with the discussion presented 
by the Court of Appeals in Jones v. Van Bever (164 Ky.), 
and that rule has been carried through all the decisions of 
recent years. I think the last one was Taylor's case in 
183 Kentucky, which holds that a public peace officer, a 
policeman in Louisville, may go out and arrest a citizen, 
take him to jail, lock him up and keep him there and 
yet the surety on that policeman's bond is not responsi- 
ble at all unless the policeman had a warrant for arrest- 
ing the man or unless he had committed a misdemeanor 
in the policeman's presence or unless the policeman had 
reasonable grounds to suspect that a felony had been 
committed. Now when you reason the thing to its final 
analysis, you find that if he had either of those three 
there is no liability because the arrest was justified 
by them. There has been a great deal of discussion on 
this subject and that discussion has reached the con- 
sultation room of the Court of Appeals in the recent de- 
cision there concerning the arbitrary action of certain 
Louisville magistrates and constables. The same thing 
prevails possibly in other sections of the State, but I am 
particularly impressed with this rule of law because it 
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has been productive of no small amount of officiousness 
and oppression in our city. The law officers go out and 
appearing to act under authority and the rights of their 
office arrest citizens and land them in jail. They com- 
mit various offenses against their persons or property. 
The citizen should be encouraged to respect the officers* 
authority and, if it be only an apparent and not a real 
authority, and injury results, he should not be denied re- 
dress against the surety who made it possible for the 
wrongdoer to take on the badge of office. It must have 
been the idea in the beginning that the requirement of 
bonds from public officers was intended to give to us a 
better personnel among our officers, or at least to assure 
to citizens generally that the men who assume to perform 
public offices are capable in that they are able to bring to 
their security some citizen or some person to go on their 
bonds. Now we ask that a suitable act be drafted to the 
end that these bonds be made to bind the surety for any 
act which an officer does officiously or officially within 
the apparent scope of the functions of his office. 

The President: You have heard the report of the 
Law Reform Committee. Is there any discussion? 

CoL. Crawford : The Court of Appeals within a year, 
probably within six months, in a case that went up from 
our town, held that the bonds were so drawn that the 
bonding company was liable because they contained the 
provision that if the city was liable the surety should be 
liable and the Court of Appeals compliments the Solici- 
tor of the city of Newport who drew that bond and said 
it would be a good thing if every municipality of the 
State would use that language in preparing their bond. 
It may be that we have the remedy without applying for 
additional legislation. 
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Mb. Edmund F. Trabue: I hope the committee will 
pass their recommendation. I am especially impressed 
with the recommendations concerning that process. I 
stated once in the Supreme Court what the rule was in 
Kentucky. Justice Holmes said, '^Have you authority to 
that proposition," and I said, ^*Yes, there is a case," and 
I produced the case and he said, *'Have you examined the 
cases cited by the Court of Appeals!" and I said, 
'^Yes." The Court was evidently greatly surprised by 
that proposition. Since that time in 137 TJ. S. and 235 U. 
S. the Supreme Court said if Kentucky holds that doc- 
trine there is nothing in the Constitution that prevents 
them from doing so, but in another case they held ex- 
actly to the reverse, and it ought to be true that we ought 
not to waive the highest constitutional privilege by sim- 
ply taking appeals from what we regard as an erroneous 
decision of the lower court when the right of appeal is 
given by statute. I had the committee embrace that 
proposition in the report. 

The President: Is there any other action except 
turning that over to the incoming committee desired. 

Me. Dooi-an : I move that this Association go on rec- 
ord as favoring these two recommendations. 

The motion was seconded by Mr. Castleman. 

The Peesident : Colonel Crawford suggests that part 
of this can be covered by a proper drafting of the bond. 

Mr. Castleman: The Statute §3751 provides a form 
of bond. I do not know whether Newport undertakes t9 
extend the Statutory requirements of the bond or 
not, but the statute provides that all oflScers shall give 
bond for the faithful performance of their duties and I 
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suggest that proposed legislation should carry into ef- 
fect the principles for which we contend. I don't know 
how else it could be gotten at but that was the idea we had 
in mind. 

A vote being taken the motion was carried. 

The President: The next to report is the Committee 
on Legal Education and Admission to the Bar. 



REPORT OF COMMITTEE ON LEGAL EDUCATION 
AND ADMISSION TO THE BAR. 

Mr. John C. Strother: Gentlemen of the Kentucky 
State Bar Association and Ladies : In one regard I may 
claim to be like Judge Hazelrigg. If I had had time to 
memorize my report I would have had no trouble, but 
to me the most embarrassing thing in the world is to un- 
dertake to read anything in public. I am sorry I did not 
follow the example of David Castleman and make my 
reports orally, not probably as good as he made, and 
then subsequently prepare a report to have printed. 

To the Kentucky State Bar Association: 

Your Committee on Legal Education and Admission 
to the Bar respectfully reports: 

The Act of 1918, together with the rules prescribed by 
the Court of Appeals under the provisions of the Act, 
were the products of much study and discussion by the 
forward-thinking members of this Association in a com- 
mendable and much needed effort to raise the standard 
of admission to the Bar to a plane demanded by past ex- 
perience and by the enlightenment and advancement of 
the present age. 
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Some of us while heartily in sympathy with the move- 
ment were apprehensive at the start that the change in- 
stituted by the Act and rules was too radical and would 
have the effect of preventing the admission of some am- 
bitious and capable young men who by reason of financial 
or other insuperable hindrance would be unable to gain 
admission to the Bar and be prevented thereby from en- 
tering upon an ambitious career, the community deprived 
of valuable professional and public service, and the Bar 
eventually depleted below a constituency necessary to the 
efficient and timely administration of justice. 

The experience of four years in the administration of 
the Act and rules by the enlightened and able Board of 
Examiners on Admission to the Bar goes far to dispel 
those apprehensions. 

The Act became effective in June, 1918, and prior to 
the end of 1919 only sixteen applicants took the examina- 
tion, one of whom failed, and two were admitted without 
examination under the rule permitting such admission 
of a lawyer who had been admitted and practiced in a 
State where the legal requirements for admission are as 
high as in Kentucky. 

The paucity of applicants was doubtless attributable 
to two major causes : one, the fact that about four mil- 
lions of the flower of young manhood of our country, of 
whom Kentucky furnished its full quota, were in the 
Army and Navy engaged or ready to engage to prevent 
our country and the world from being subjugated to alien 
domination ; and the other, that time was necessary for 
preparation to meet the requirements of the Act and 
rules. 

For the year 1920 some thirty-nine took the examina- 
tion and six of them failed. 
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For the year 1921 there were in round numbers seven- 
ty-five applicants, and in the present year, 1922, twelve 
were examined at the April examination, and fifty-two 
have applied to take the July examination. There were 
forty-one in the July examination, 1921. Another ex- 
amination will be held in November of this year* 

So there seems to be a gratifying increase of appli- 
cations for examination, and the splendid young men of 
Kentucky who are ambitious for a career at the Bar, with- 
out captious complaining, but with recognition of the 
wisdom of this great constructive step, are measuring up 
to the requirements with the same bravery and determi- 
nation as characterized their conduct on the field of 
battle. 

In a recent letter from Judge J. P. Hobson, a member 
and Secretary of the Board of Bar Examiners, to the 
writer of this report, he says: ''We are getting along 
reasonably well under the Act of '18 and I have no 
amendments to suggest to the Statute." 

Only experience can indicate safe changes in the Act 
and none seem to be indicated up to this time; conse- 
quently there has been no meeting of this committee. 

May we say in conclusion what may seem trite to this 
Association of mature and patriotic men, but what can 
never be rehearsed too often, that the courts are the 
bulwarks of our constitutional liberties. Destroy them 
and we have anarchy. They are not perfect because they 
are presided over by finite human beings, but they are 
the best tribunals for the administration of the law and 
the protection of our rights and liberties which thinking 
and patriotic men have been able to devise through the 
experience of the hoary centuries. 

The members of the Bar are officers of the courts, and 
without their assistance the courts would in most cases be 
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impotent in the administration of justice. The standard 
of the Bar is a potent influence in the dignity, independ- 
ence and usefulness of the courts. 

Every member of the Bar of Kentucky is required to 
take an oath which contains these solemn words : 

''I do solemnly swear that I will support the Con- 
stitution of the United States and the Constitution 
of this Commonwealth and be faithful and true to the 
Commonwealth of Kentucky so long as I continue a 
citizen thereof, and that I will faithfully execute to 
the best of my ability the office of attorney at law 
according to law." 

Would it not be well, therefore, to prescribe a course 
of study in patriotism as one of the requirements for 
admission to the Bar, whereby the young man may be 
seriously taught the meaning of his oath, that support 
of the Constitution includes the active, loyal support of 
the courts from attacks, covert and open, by those who 
would destroy them in order to establish their theories 
of so-called personal independence and unrestrained ac- 
tion, which means communism and anarchy. 

May all of us, the present and future members of the 
Bar in our State and country, be so imbued with the 
love of liberty regulated by law that we will at all times 
be ready and forward in defense of all of the institutions 
of government under the Constitution from attack, 
whether coining from among our people at home, or from 
enemies without. 

For the Committee. 
Eespectfully submitted, 

John C. Stbotheb, Chairman. 

Chubchill Humphbey. 
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No other member of the committee was in attendance 
at the meeting of the Association. 

The President: Is there any discussion of the re- 
port! If not, we will proceed to the next paper, which 
is an address by Jndge Shackelford Miller. 

Judge Miller: Mr. President and gentlemen of the 
Kentucky Bar Association: By way of preface when 
your worthy President pressed me into service and gave 
me my subject to prepare a paper for this occasion he 
said that either of the other papers had too much law or 
not enough law, I am not sure which, and he wanted this 
paper to fill up the gap one way or the other and he didn't 
care which. The program has this : ^ ' The Wilkinson Con- 
spiracy,'' but in my paper I call it *^The Wilkinson- 
Burr Conspiracy. 



THE WILKINSON-BUEE CONSPIRACY. 

' ' The story of Aaron Burr, with all its reality and all 
its romance, must always, in spite of much that is repug- 
nant, fascinate both young and old." — ^William Henry 
Rawle (1884). 

Doubtless, some of my hearers may be inclined to 
criticise the title of this address npon the double ground 
that the events of 1805-6 in the Ohio and Mississippi Val- 
leys were due principally, if not entirely, to Burr; and 
also were, in substance and effect, the acts of mere ** fili- 
busters, ' ' which did not rise to the dignity of a conspiracy. 

But whatever may be the differences of opinion upon 
the second point, there is now little, if any, doubt of the 
fact, that James Wilkinson was equally, with Aaron Burr, 
a prime mover in the earlier stages of the episode. The 
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public career of Burr is well known. To complete the 
picture a brief review of the character and career of Wilk- 
inson is pertinent. 

The two men were not only quite similar in many of 
their characteristics, but the experiences of their young 
days ran along the same lines. Burr was bom in New 
York in 1756 ; Wilkinson, in Maryland in 1757 ; the Revo- 
lution interrupted, for the time. Burr's legal studies and 
Wilkinson's study of medicine ; both joined Washington's 
army before Boston in 1775 ; both became intimate army 
friends of Benedict Arnold; both saw severe and distin- 
guished service with Arnold in his campaign against 
Quebec ; and, both served with disinction subsequently — 
Burr a colonel on Putman's staff, while Wilkinson was a 
colonel on Gate's staff. But while Burr's early iliilitary 
career closed in splendor, Wilkinson's closed with a strik- 
ing exhibition of his generic duplicity. 

At Bemis Heights, and under cover of darkness. Col. 
John Hardin, of Kentucky, penetrated the enemies' lines 
and obtained an accurate view of their strengh and posi- 
tion. He regained the American outposts and there met 
Wilkinson, to whom he confided his discoveries and 
begged that Wilkinson would at once make them known to 
General Gates, his chief. This Wilkinson did, wholly sup- 
pressing Hardin's name, however, and making himself 
the hero of the perilous adventure. This reputed act of 
heroism so raised Wilkinson in the estimate of Gates, 
that when Burgoyne surrendered, Wilkinson was made 
the bearer of Gates' message to Congress announcing the 
surrender, with a reconunendation for his appointment 
as a brigadier general. 

On his journey to Philadelphia, Wilkinson spent so 
much of his time making speeches and exploiting his own 
assumed importance, that the news of the surrender was 
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a week old when he delivered his dispatches. Several 
days later when it was proposed in Congress to present 
a sword to Wilkinson, the Rev. Dr. John Witherspoon re- 
marked : ' * I think ye 'd better gie the lad a pair of spurs. ' * 

This piece of wit defeated the resolution; but several 
weeks later Congress did appoint Wilkinson a brigadier 
general, by brevet, and soon afterward secretary of the 
board of war, of which Gates was a member. At this time 
Wilkinson was an active member of the notorious '^Con- 
way Cabal'' which had for its purpose the displacement 
of Washington and the elevation of Gates, as conaman- 
der-in-chief of the army. The discovery of the conspiracy 
was due to Wilkinson's inadvertently telling the secret to 
Lord Stirling. Upon his exposure forty-nine army offi- 
cers of his own grade petitioned Congress to rescind his 
appointment as a brigadier general. Wilkinson prompt- 
ly resigned his brevet commission, retaining however, his 
rank of colonel. 

In 1784 Wilkinson removed to Lexington, Ky., and 
the remainder of his life was spent in the West. For 
many years thereafter he was a dominant figure in the 
public and political life of Kentucky. He was the found- 
er of the city of Frankfort, and one of its principal ave- 
nues is yet known as *^ Wilkinson Street." A most in- 
teresting account of his many and varied activities in 
this State may be read in the ^^ Frankfort Centennial 
Oration" delivered in 1886 by that accomplished Louis- 
ville lawyer. Col. John Mason Brown. 

Colonel Brown says : 

^^The active and fertile brain of Wilkinson was 
ever busy with new and far-reaching enterprises. 
The most diverse kinds of employment or adventure 
were alike attractive to him. He was enthusiastic, 
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and at the same time patient of labor and fatigue. 
His diligence and fecundity as a writer of letters, re- 
ports, dispatches and memorials was amazing; in 
truth half the troubles that clouded his later life 
were occasioned or aggravated by the mass of doc- 
umentary evidence which he constructed ; and he es- 
caped conviction, if not detection, in serious compli- 
cations, by the obscurity with which, like a cuttle fish, 
he darkened the political waters in which he swam. 

''General Wilkinson is chiefly remembered in con- 
nection with his correspondence and intrigue with 
the Spanish Governor of the then Province of Or- 
leans. Of his grossly improper conduct while hold- 
ing the highest military command, and his receipt of 
money from the Spanish authorities, there cannot 
now be a reasonable doubt indulged. 

''It was not a great while before Wilkinson re- 
turned to military life, and he soon reached the chief 
conamand of the American Army. It is to be deplored 
that he did not, in forsaking civil life, abandon to- 
tally his commerce with the Spaniard; for holding 
to the mercantile relations proper enough in his civic 
days, he wrecked his name and fame and fortunes in 
a dishonorable and greedy intrigue. 

"It may well be doubted whether Wilkinson went 
further than to deceive the Spanish authorities with 
a pretended disloyal interest toward his own gov- 
ernment. He exaggerated his own importance and 
influence, and promised much to the Spaniards which 
he could never have performed, and scarce thought 
of performing. And he did so purposely that he 
might exact the money which his extravagance re- 
quired. He kept no promise made to the King's in- 
tendant, but regularly received the King's money. 
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When the crime of a high military officer can be ex- 
tentuated only on the plea that he lied, and that he 
deceived the foreigner whose gold he took, paliation 
is impossible. 

*' Later investigation, and the discovery in the 
Spanish archives, of his own letters, fix a condemna- 
tion npon Wilkinson which the court martial that 
tried him could not, for want of evidence reach/' 

Bancroft describes Wilkinson as being a ''babbling 
and unsteady sycophant/' (History IX., 455.) 

Writing in 1846, Collins delineates Wilkinson's char- 
acter as follows: 

''This gentleman occupied a distinguished posi- 
tion in the eariy civil conflicts of Kentucky and be- 
came the leader of a political pari;y. Friends and 
enemijBs have agreed in ascribing to him the greatest 
of courage, energy, address, and eloquence; of a 
somewhat meretricious and inflated character. A 
graceful person, amiable manners, liberal hospi- 
tality, with a ready and popular elocution, when add- 
ed to his military fame, insured him popularity with 
the most of the people. He came to Kentucky with 
the avowed object of improving his circumstances, 
which were somewhat embarrassed; he was under- 
stood to be connected with an Eastern mercantile 
company, and not to be averse to any speculation 
which might improve his fortune. He soon became 
deeply involved in the fiercest political controversies 
of the day, and has left his countrymen divided in 
opinion as to whether he acted from patriotic and 
honorable motives, or was a selfish and abaadoned 
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adventurer ready to advance Ms interests/' (His- 
tory, i, 259.) 

Wilkinson was a prominent member of the conven- 
tions of the restrict of Kentucky of 1786 and 1788, and 
prepared the memorial in which the people of the West- 
em country set forth their grievances. 

Humphrey Marshall, the historian, gives an illumi- 
nating incident of Wilkinson's character in connection 
with his election as a member of the convention of 1786. 

'* Complaints were made,'' says Marshall, *'of the 
delay introduced by again submitting the question 
of expediency to be decided, after so many previous 
expressions of the convention in its favor. Some of 
the terms were thought inexpedient, if not inad- 
missible; and considerable dissatisfaction and some 
impatience were expressed and diffused by several of 
the leading members of the late convention; but by 
none more than General Wilkinson. He declared 
that the circumstances of the country would not 
admit of delay; and that throwing off the authority 
of Virginia, the people would meet with no difficulty 
in the way of obtaining independent government, 
and the means of taking care of themselves, which 
he suggested was essential to their personal safety, 
and public prosperity, and without which they were 
not only exposed to the invasions of hostile savages, 
whom they were forbidden to invade, but that they 
also were exposed to the operation of a variety of 
unjust and oppressive acts imposed on them by Vir- 
ginia, who being herself secured from danger, and 
at ease, had lost all fellow feeling for the people of 
Kentucky. The particular subject of controversy 
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was the time of separation; and whether it should 
take place by an inherent right in the people of the 
district, as the General contended, or be regulated 
by the act of assembly, as the opposition maintained 
it should be. *' 

Wilkinson made a speech at Lexington on the first 
day of the election urging precipitate actual separation 
by fixing a day for Statehood to begin, earlier than that 
prescribed by the act of the Virginia Assembly. 

His opponents, including Col. Thos. Marshall, father 
of Chief Justice John Marshall, laid much stress upon 
the impropriety and dangerous tendency of this course. 

The result of the election is thus described by Hum- 
phrey Marshall: 

'^The sheriff, who superintended the election, be- 
ing in the General's interest, and seeing as well as 
others that a resort to stratagem was necessary to 
his success, readily postponed the election and 
gained time for concert. Not more than 100 votes 
were that day taken, out of upwards of 500 persons, 
who attended for the purpose of voting. 

*^The law authorized the election to be opened 
for five successive days, and those who were disap- 
pointed of their votes on the first day, proclaimed 
their intention of returning on the last day to vote. 
This intelligence suggested the means to be adopted 
in order to secure Wilkinson's election. Recourse 
was had to the militia officers, who, to favor his 
project, and doubtless preferring his election, or- 
dered musters on the last day of the election, in 
such parts of the county, as were thought to be un- 
favorable to him. To these musters the people were 



Digitized by 



Google 



THE WILKINSON-BUEB CONSPIEACY 189 

STimmoned, which prevented many from attending 
the election, while those known to be more favor- 
able to him, were nrged to come forth and vote, 
whereby the General, and those on the same ticket 
with him were elected. The arts of popularity had 
been practiced by General Wilkinson, with much as- 
siduity and success. 

''Whatever truth there may be in the observation 
that the way to ladies* hearts is through their eyes, 
Wilkinson's experience had taught him that the way 
to men's hearts was doum their throats. He lived 
freely and entertained liberally. If he paid for his 
fare it was well for those who furnished it; if he did 
not, it was still well for himself and those who feast- 
ed on it. He surrounded himself with the idle young 
men of both town and country, who loved him dearly, 
because they loved his beef, his pudding and his 
wine. They served to propagate his opinions, to 
blazen his fame, to promote his popularity, and to 
serve him in elections; objects of primary consid- 
eration with him. It is believed that the General 
was the first, if not the only one, who had publicly 
proposed a separation, contrary to law." (History 
ii. 242.) 

Have we here, in anticipation, the idea of separation 
and sovereignty upon a larger scale in the Wilkinson- 
Burr Conspiracy of 1806 1 

Wilkinson re-entered the army in 1791 and ceased to 
be a resident of Kentucky. He was commander-in-chief 
of the army from December 1796 to July 1798 and again 
from June 1800 to January 1812. He was twice tried 
by courts martial and acquitted. He died near the city 
of Mexico, December 28, 1825, and was buried in the par- 
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ish of San Miguel. According to Schouler **there is no 
more enigmatical or more pathetic figure in American 
history/^ 

After his fatal duel with Hamilton in July 1804, Burr, 
then vice president of the United States — ^became a fugi- 
tive and an exile from his home until the meeting of Con- 
gress in the following December. Morgan Lewis, who 
had defeated Burr, was governor of New York. 

Ten days after the duel he left New York City at 
night, by water, and landed the next morning at the 
residence of Commodore Truxton, in New Jersey. He 
next went, incog and by back roads, to Philadelphia 
where he remained until a coroner's inquest had pro- 
nounced him guilty of murder, and a warrant had been 
issued for his arrest. Fearing a requisition might be is- 
sued by the governor of New York for his arrest he se- 
cretly left Philadelphia about the middle of August and 
sailed for Georgia where he spent a month with friends. 
He then visited his daughter, Theodosia, at her home in 
South Carolina, where he remained until his return to 
Washington to preside over the Senate during the last 
session of his term as vice president. 

No attempt was made to arrest him. It was during 
this session, with Burr as presiding officer, that Judge 
Chase was tried by the Senate and acquitted. A news- 
paper of the day said that Burr ^'conducted the trial with 
the dignity and impartiality of the angel, but with the 
rigor of a devil.'' 

When he retired* from the vice presidency on March 
4, 1805, Burr was a bankrupt, financially and politically. 
As he could not safely return to his home in New York, 
he determined to seek his fortune in the West. 

During his winter's residence in Washington his 
friends had considered and devised various schemes of 
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again bringing Burr into political life from the West. 
Conspicnous among these was Wilkinson, then com- 
mander-in-chief of the army, and appointed, about the 
close of that session of Congress, Governor of Louisiana 
Territory. Though seldom meeting after the Revolution, 
the early friendship between WUkinson and Burr still 
existed; and they occasionally corresponded, confidential- 
ly, in cipher invented by Wilkinson. 

Wilkinson by reason of his long residence and ac- 
tivities in Kentucky and the Southwest was perfectly 
familiar with the political conditions there. In fact, he 
had been the head of the party favoring separation from 
the Federal government. If Burr had treasonable inten- 
tions, Wilkinson was of all men, the one in whom he 
would most likely have confided and whose co-operation 
he would most likely have sought. So, on April 10, 
1805 Burr left Philadelphia, horseback, for Pittsburg, 
and arrived there April 29. He was disappointed in not 
finding Wilkinson there. The next day Burr and a single 
companion left Pittsburg, floating down the river in a 
houseboat which had been built for him, upon his own 
order. On May 5, they arrived at Marietta, one of the 
oldest towns in Ohio. 

There is an island in the Ohio River, fourteen miles 
below Marietta, opposite the mouth of the Kanawha, and 
in plain view of the B. & O. S. W. B. B. trains as they 
cross the Ohio on the great steel bridge at Parkersburg. 
The island is three miles long, and contains more than 
300 acres of very fertile land. At this time it had been 
the residence of Harman Blennerhassett for about seven 
years. One of Blennerhassett's acquaintances described 
him as ** having all kinds of sense except common sense." 

Burr landed on the island; Blennerhassett was absent, 
but his wife entertained Burr at dinner. On May 11, 
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Burr reached Cincinnati, then a town of about 1500 in- 
habitants, where he was the guest of Senator John Smith. 
At Cincinnati Burr met Jonathan Dayton, whose term as 
Senator from New Jersey had just expired, and spent a 
day in the company of Smith and Dayton who were al- 
lied with him in the formulation of plans for the pro- 
jected expedition. 

Hurrying down the Ohio, Burr next stopped at Lou- 
isville and then went, horseback, to Frankfort which he 
reached on May 20. Passing through Lexington, we find 
him at Nashville on the 29th, where he was the guest of 
Andrew Jackson, for four days. While in Kentucky 
Burr had conferred with General John Adair and John 
Brown, then members of the United States Senate, and 
who, like Dayton and Smith, had in Washington formed 
strong friendships for Burr. Burr received a noisy and 
enthusiastic reception in Nashville, led by Jackson, who 
was major general of the State militia. On June 3, Burr 
was provided by his host with an open boat, in which he 
and his secretary floated from Nashville to the mouth of 
the Cumberland River, a distance of 230 miles. At the 
mouth they found their **ark'' awaiting them, and re- 
sumed their voyage southward. 

The next stop was at Fort Massac, sixteen miles down 
the Ohio, on the north bank of the river, and not many 
miles from its junction with the Mississippi. At Fort 
Massac, Burr found Wilkinson, who had descended the 
river from Pittsburg in the wake of Burr. Wilkinson had 
also conferred with Smith and Dayton in Cincinnati, who 
were represented as busy with a scheme to dig a canal 
around the falls of the Ohio. Burr was Wilkinson's 
guest at Fort Massac for four days, and then as Wilkin- 
son returned to St. Louis, Burr went on his way down the 
Mississippi in a larger barge, with sails and colors, and 
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manned by ten soldiers and a sergeant — all furnished by 
Wilkinson. 

After Burr's departure, Wilkinson wrote to Adair, 
with whom he had served in the Indian wars, as follows : 
**I was to have introduced my friend Burr to you; but 
in this I failed by accident. He understands your merits 
and reckons on you. Prepare to visit me and I will tell 
you all. We must have a peep at the unknown world 
beyond me.'' 

This letter is quite significant. No doubt the whole 
situation was canvassed by Wilkinson and Burr; the 
probability of war with Spain; the ease with which the 
Floridas might be taken ; and the raising of an army for 
the conquest of Mexico. 

On June 25th Burr landed at New Orleans, equipped 
with the following letter of introduction from Wilkinson 
to Daniel Clark, the leading citizen of that city : 

**This will be delivered to you by Colonel Burr 
whose worth you know well how to estimate. If the 
persecutions of a great and honorable man can give 
title to generous attentions, he has claims to all 
your civilities and all your services. You cannot 
oblige me more than by such conduct ; and I pledge 
my life to you it will not be misapplied. To him I 
refer you for many things improper to letter, and 
which he will not say to any other." 

Clark gave a great dinner in Burr's honor which was 
attended by the notables of New Orleans, then a city of 
about 9,000 inhabitants. After remaining in New Or- 
leans three weeks. Burr, late in July, departed for Nash- 
ville by the overland route. He arrived in Nashville on 
August 6th and remained there a week, again the guest 
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of General Jackson. He next made a two weeks' tour in 
Kentucky, visiting Lexington, Frankfort and Louisville. 
While in Kentucky he met Henry Clay, who surrendered 
completely to the charms of the visitor. On August Slst 
Burr went from Lexington to Frankfort and again vis- 
ited his friend John Brown. On September 2nd Burr 
was in Louisville ; and ten days later he had reached St. 
Louis on a visit to Wilkinson, who was then Governor of 
Louisiana Territory. 

It was on this occasion, according to Wilkinson's sub- 
sequent story, that he first suspected Burr **to be revolv- 
ing some great project, the nature of which he did not 
disclose." Nevertheless he gave Burr a letter of intro- 
duction to Governor Harrison, of Indiana Territory, in 
which he urged Harrison to have Burr sent to Congress 
from Indiana. In the meantime vague and exaggerated 
accounts of Burr's doings and intentions had appeared in 
the newspapers of the country. 

In October Burr left St. Louis to return to the East- 
em States. He called at Blennerhassett Island, but 
found neither the master nor the mistress at home. Upon 
his arrival at Washington he dined with the President 
and conversed freely with the Cabinet members, from 
whom he learned there would be no war with Spain. 

From this narrative of events it would seem that the 
object of Burr's preliminary Western trip in 1805 was 
(1) to ascertain the sentiments of the people of that sec- 
tion upon the subject of a separation from the Atlantic 
States; (2) to personally interview General Wilkinson; 
(3) to enlist recruits; and (4) to make arrangements for 
his expedition. 

His sole ostensible object was the purchase of a large 
tract of land from Baron Bastrop, lying on the Washita 
{Ouachita) Eiver in the Territory of Louisiana, contain- 
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ing 400,000 acres, for $40,000.00, upon which he contem- 
plated the establishment of a colony. 

During the winter of 1805-6 Burr was busy maturing 
his plans for the expedition to be set on foot in the Au- 
tumn of 1806. In addition to those already named he suc- 
ceeded in interesting in his project Col. John Swartwout, 
whom Jefferson had removed from the office of Marshal 
for the District of New YoA, largely because of his 
friendship for Burr; his young brother, Samuel Swart- 
wout, twenty-two years of age ; Dr. Eric Bollman, a Ger- 
man who, with Francis Kinlock Hugher of South Caro- 
lina, had distinguished himself in 1794 by a gallant iit- 
tempt to rescue LaFayette from his imprisonment in the 
fortress of Olmutz, Austria ; Col. De Pestre, a Frenchman 
who had been employed by Burr; and Peter V. Ogden, a 
nephew of ex-Senator Dayton. 

Preparations for the expedition were pushed during 
the Spring and Summer of 1806. Attempts were made to 
procure money from the British and Spanish Govern- 
ments, which seem to have failed. On July 29th Burr 
sent Wilkinson a letter in cipher, who four months later 
said to Jefferson: *'I have not yet taken time to render 
(it) to my satisfaction. '' This famous letter was the 
key to the conspiracy, and was forwarded to Wilkinson 
by the hands of Ogden and the younger Swartwout. The 
letter is too long to be reproduced here; some extracts 
will be sufficient to show its tenor. 

''At length, '' said Burr, ''I have obtained funds 
and have actually commenced. The Eastern detach- 
ments, from different parts, and imder different pre- 
tenses, will rendezvous on the Ohio first of November. 
* * * Naval protection of England is secured. * * * 
England, a navy of the United States, are ready to 
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join, and final orders are given to my friends and fol- 
lowers. It will be a host of choice spirits. Wilkin- 
son shall be second to Burr only. Wilkinson shall 
dictate the rank and promotion of his officers. 

'*Burr will proceed westward first of August, 
never to return * * *. By your messenger send me 
four or five commissions of your officers, which you 
can borrow under any pretense you please; they 
shall be returned faithfully. Already are orders 
given to the contractor to forward six months* pro- 
visions to points Wilkinson may name * * *. Burros 
plan of operations is to move down rapidly from the 
Falls, on the 15th of November, with the first 500 or 
1,000 men, in light hoots now constructing for that 
purpose; to he at Natchez between the 5th a/n^d 15th 
of December, there to meet you; there to determine 
whether it will he expedient in the first instance to 
seize on or pass by Baton Rouge * * *. The people 
of the country to which we are going are prepared to 
receive us; their agents, now with Burr, say that if 
we will protect their religion, and will not subject 
them to a foreign power, that in three weeks all wUl 
be settled. The gods invite us to glory and fortune ; 
it remains to be seen whether we deserve the boon.** 

The effect to be given this letter had been, six months 
before, the subject of Marshall's opinion in the trial of 
BoUman and Swartwout for treason (4 Cranch, 131). 

In speaking of this letter, in that opinion, Marshall 
said : 

*'That the letter from Col. Burr to General Wil- 
kinson relates to a military enterprise meditated by 
the former, has not been questioned. If this enter- 
prise was against Mexico, it would amount to a high 
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misdemeanor; if against any of the territories of the 
United States, or if in its progress the subversion 
of the Government of the United States in any of 
their territories was a mean clearly and necessarily 
to be employed, if such mean formed a substantive 
part of the plan, the assemblage of a body of men 
to effect it would be levying war against the United 
States. 

**The letter is in language which furnishes no 
distinct view of the design of the writer. The co- 
operation, however, which is stated to have been se- 
cured, points strongly to some expedition against 
the territories of Spain * * *. There is no expres- 
sion in these sentences which would justify a sus- 
picion that any territory of the United States was 
the object of the expedition. For what purpose seize 
on Baton Eouge? Why engage Spain against this 
enterprise if it was designed against the United 
States * * *? 

** There certainly is not in the letter delivered to 
General Wilkinson, so far as the letter is laid before 
the Court, one syllable which has a necessary or a 
natural reference to an enterprise against territory 
of the United States * * *. But whether this trea- 
sonable intention be really imputable to the plan or 
not, it is admitted that it must have been carried into 
execution by an open assemblage of men for that 
purpose, previous to the arrest of the prisoner, in 
order to consummate the crime as to him; and a 
majority of the Court is of opinion that the conver- 
sation of Mr. Swartwout affords no suflScient proof 
of such assembling.** 
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The Court held that Bolhnan and Swartwout were not 
guilty of treason; that they were guilty of a high mis- 
demeanor; but that the Court for the District of Co- 
lumbia, wherein they had been indicted, was without 
jurisdiction to try them. 

Early in August, Burr, accompanied by his daughter, 
Theodosia, Col. De Pestre and a few friends and ser- 
vants, followed Ogden and Swartwout to Pittsburg. 
While stopping at Pittsburg, Burr visited many of the 
leading citizens of that section, including General Mor- 
gan, with the view of interesting them in his enterprise. 
The party began their voyage down the Ohio and arrived 
at Marietta the last of August, where they received a 
great ovation. 

They next proceeded to the island; and, leaving his 
daughter with Mrs. Blennerhassett, Burr now actually 
began preparations for fitting out his expedition. He 
made contracts calling for fifteen boats that would carry 
1,500 men, and one large provision transport, to be built 
on Muskinghum Eiver, a few miles above Marietta. Ar- 
rangements also were made for the purchase of stocks of 
pork, flour, com meal, and whiskey. Leaving these mat- 
ters under the superintendence of Blennerhassett, Burr 
went to Chillicothe, the capital of Ohio, and then to Cin- 
cinnati, where he was again the guest of his old friend, 
Senator John Smith. Shortly thereafter he proceeded to 
Lexington, Ky., and thence to Nashville, as he had done 
the year before. 

At Nashville he contracted for the building of six 
boats on the Cumberland Eiver, and deposited $4,000.00 
with General Jackson to pay for them. While he was in 
Lexington, Burr had completed the purchase of the 
Washita lands. 
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While Burr was thus engaged in maturing his plans 
in Kentucky, Blennerhassett's island became the center 
of military activities, where its master was busy building 
boats, gathering provisions, and obtaining recruits. To 
the young men Blennerhassett represented the settle- 
ment of the Washita lands as the object of the expedi- 
tion; to some he frankly intimated that Mexico was its 
destination ; while to others he let it be known that some- 
thing more than a settlement of wild lands was in view. 
He foolishly published, in a Marietta paper, several ar- 
ticles advocating separation from the Atlantic States. 
In October, Mr. Alston, the husband of Theodosia Burr, 
had joined his wife and child at Blennerhassett 's island. 
Shortly afterwards they went to Lexington where they 
met Burr; and from that point the Alstons returned to 
their home in South Carolina. Alston subsequently was 
Governor of South Carolina from 1812 to 1814. 

Late in October the ^^ Western World/ ^ a newspaper 
at Frankfort controlled by Humphrey Marshall and 
Joseph Hamilton Daviess, brothers-in-law of Chief Jus- 
tice Marshall, published lurid accounts of Burr's alleged 
treasonable designs. Marshall and Daviess were strong 
Federalists and political opponents of Burr and Jeffer- 
son's administration. Daviess was also United States 
Attorney for the District of Kentucky, under appoint- 
ment by John Adams, and had great admiration for 
Alexander Hamilton, the victim, only two years before, 
of the Burr-Hamilton duel. 

On November 3, 1806, Col. Daviess appeared at Frank- 
fort, before Judge Junes of the United States District 
Court, and moved for process to compel the attendance 
of Burr to answer a charge of a high misdemeanor, in 
organizing a military expedition against a friendly 
power. The motion was supported by the affidavit of the 
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•District Attorney setting forth in great detail the prep- 
arations which Burr was then making. Jndge Innes took 
time to consider the motion ; and, after two days, he over- 
ruled it. 

Burr was in Lexington when the motion was made ; 
and arriving at Frankfort shortly after Judge Innes had 
overruled the motion, he addressed the Court, saying it 
had treated the motion as it deserved ; but since it might 
be renewed by the District Attorney during Burr's ab- 
sence, he preferred to have it tried immediately. Daviess 
accepted the challenge; a jury was impaneled; and the 
case postponed four days to allow time for the summon- 
ing of witnesses. 

When the case was taken up after the postponement, 
and Judge Innes was about to charge the grand jury, 
Daviess arose and asked for its discharge, saying he 
could not proceed on account of the absence of Davis 
Floyd, of Indiana, one of his witnesses. The grand jury 
was discharged and the investigation was adjourned, 
amidst expressions of ridicule of Daviess, from the 
crowd. Burr appeared at the bar, accompanied by his 
counsel, Henry Clay and Col. John Allen. Clay had 
come to Kentucky, from Virginia, in 1797, and was then 
29 years of age. 

At Daviess' suggestion, and with Burr's consent, an- 
other grand jury was summoned for December 2nd, at 
which time Floyd could be present. But when the day 
of the trial arrived Col. Daviess asked a continuance on 
account of the absence of John Adair, an important wit- 
ness, and asked that the grand jury should be held until 
he could compel Adair's attendance by attachment. This 
motion provoked a most animated debate between Da- 
viess and Clay, in which Clay greatly distinguished him- 
self. 
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On the next day Daviess moved the Court to permit 
him to attend the grand jury, in their room, and examine 
the witnesses in order to bring out the facts. Burros 
counsel resisted this motion as novel and unprecedented, 
and it was denied. 

The grand jury not only returned **not a true bill,'* 
but they also returned a signed statement fully exonerat- 
ing Burr. Frankfort celebrated Burr's acquittal with a 
brilliant ball given in his honor. A counter attempt of 
giving a ball in Daviess' honor was a failure. Not long 
afterwards Daviess was removed from office. At the mo- 
ment Burr — **for whose honor and innocence" Clay had 
said **he could pledge his own*' — ^felt the full tide of 
public favor. 

In 1806, and in the interval between Burr's first and 
second arraigmnents at Frankfort, his brilliant junior 
counsellor, Henry Clay, although under 30 years of age, 
had been elected a Senator of the United States. This 
circumstance placed Clay in a new relation to the fed- 
eral government, and created some doubt in his mind as 
to the propriety of his undertaking the defense of a man 
accused of treason. To reassure Clay that there was no 
foundation for the charge. Burr wrote Clay a letter, un- 
der date of December 1, 1806, in which he said : 

*'I have no design, nor have I taken any measure, 
to promote a dissolution of the union, or a separa- 
tion of any one or more States from the residue. I 
have neither published a line on this subject, nor has 
any one, through my agency, or with my knowledge. 
I have no design to intermeddle with the government, 
or to disturb the tranquility of the United States, or 
of its territories, or any part of them. I have 
neither issued, nor signed, nor promised a commis- 
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sion to any person, for any purpose. I do not own 
a musket, nor a bayonet, nor any single article of 
military stores, nor does any person for me, by my 
authority, or with my knowledge. My views have 
been fully explained to and approved by several of 
the principal officers of government, and I believe 
are well understood by the administration, and seen 
by it with complacency ; they are such as every man 
of honor, and every good citizen, must approve. 

** Considering the high station you now fill in our 
national councils, I have thought these explanations 
proper, as well as to counteract the chimerical tales, 
which malevolent persons have so industriously cir- 
culated, as to satisfy you that you have not espoused 
the cause of a man in any way unfriendly to the laws, 
the government, or the interest of his country.'^ 
(Prentice's ^* Life of Clay," 32.) 

In view of his letter of July 29, written four months 
earlier to Wilkinson, one is amazed at Burr's audacity. 

Shortly afterwards Clay went to Washington to take 
his seat as Senator ; and when he saw the evidence Jef- 
ferson had collected, as to Burr's guilt, especially the 
cipher letter of July 29th to Wilkinson, he became satis- 
fied that he and the people of Kentucky had been de- 
ceived. When Clay next met Burr, in 1815, in the New 
York City court room, he refused to receive Burr's hand, 
which was tendered to him in the presence of the Court 
and its attendants. For years, however. Clay's political 
enemies taunted him with having been a defender of 
Burr's conspiracy. 

In the meantime when Wilkinson received Burr's 
cipher dispatch of July 29th, ^^he took time to consider 
the best methods for saving himself, filling his purse, 
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and brightening his tarnished reputation.'* He began 
writing long letters to Jefferson evidently magnifying 
the facts, and his own importance. Events now devel- 
oped rapidly. On November 27th the President issued 
his ** Proclamation" against Burr's expedition (though 
it did not mention Burr's name) ; and wherever the Proc- 
lamation became known in the Western States, the expe- 
dition crumbled to pieces. The militia of Wood County, 
West Virginia, within the boundaries of which Blenner- 
hassett's island lay, began to gather in opposition. Badly 
frightened, Blennerhassett, leaving his wife behind, fled 
down the river with thirty men and six half -equipped 
boats. On the next day the militia raided the island. 

Wilkinson arrived at New Orleans — ^the other end of 
the line — on November 25th; and as head of the army, 
began there a reign of violence. Martial law was de- 
clared; he seized Swartwout and Bollman; confis- 
cated their papers ; put them on board of a ship and sent 
them, by sea, to Washington, where they were promptly 
indicted for treason. 

Upon his ** acquittal" at Frankfort, Burr hastened 
back to Nashville. President Jefferson's proclamation 
against Burr reached the Governor of Tennessee on De- 
cember 19th and steps were taken immediately to seize 
Burr's boats and arrest his men. But before this could 
be done Burr, on December 22, with two boats and a few 
men, dropped down to the mouth of the Cumberland, 
where he found his other detachments awaiting him. In 
all, there were eleven hoots and about sixty men. 

With this **army," Burr started down the Missis- 
sippi. On January 11, 1807, at Bayou Pierre, about 
thirty miles above Natchez, .he first heard of Wilkinson's 
later course, and the excitement which his expedition 
had raised. On January 14th, 275 militiamen marched 
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from Natchez to Bayou Pierre, where they were joined 
by a troop of cavalry. Bnrr surrendered, and was re- 
leased on $5,000.00 bail. 

**Thu8 ended ingloriously,*' says Roosevelt, '*the 
wildest, most spectacular, and least dangerous of all 
the intrigues for Western disunion. It never con- 
tained within itself the least hope of success. It was 
never a serious menace to the National Government. 
It was not by any means even a good example of 
Western particularistic feeling. It was simply a 
sporadic illustration of the looseness of the national 
sentiment, here and there, throughout the country; 
but of no great significance, because it was in no 
sense a popular movement, and had its origin in the 
fantastic imagination of a single man. ' ' (* * Winning 
of the West,'' IV, 305.) 

A Mississippi grand jury was summoned to investi- 
gate Burr's crimes; but that body not only refused to 
indict Burr, but it condemned the sending of the militia 
against him, since there had been no prior resistance by 
Burr against the civil authorities. The grand jury also 
protested against Wilkinson's outrages in New Orleans. 
One of the two presiding judges was Thomas Rodney, the 
father of Caesar A. Rodney of Delaware, whom Jeffer- 
son soon afterward appointed Attorney General of the 
United States. When Burr asked his discharge upon 
the dismissal of the grand jury, the Court denied the 
request and ordered him to renew his bond, or to go to 
jail. Concluding that it was impossible for him to get 
a fair trial under these conditions. Burr's friends ad- 
vised him to flee, and he acted on their judgment. On 
February 19, 1807, he was arrested in what is now Wash- 
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ington County, Alabama, and sent to Richmond, Va., for 
trial, where he arrived on March 26th. On March 30th 
he was heard before Chief Justice Marshall in a small 
room of the ** Eagle Tavern,*' on charges of treason and 
misdemeanor. Robertson, the Reporter, says : 

*^ Major Scott, the marshal of the District of Vir- 
ginia, attended by two of his deputies, waited on 
Col. Burr, at his lodgings at the ^* Eagle Tavern,'* 
and, after informing him, in the most respectful 
manner, of the nature and object of his visit, con- 
ducted him through an awfully silent and attentive 
assemblage of citizens to a room in the house where 
he was brought before Chief Justice Marshall for 
examination. The counsel and a witness for the 
United States, the counsel for the prisoner, the mar- 
shal and his deputies, and a few friends invited by 
the counsel of Col. Burr, were alone admitted.*' 

By agreement the hearing was adjourned to the hall 
of the House of Delegates on account of the size of the 
crowd. 

On April 1st, after two days' adjournment. Judge 
Marshall delivered a written opinion holding Burr to the 
grand jury upon the misdemeanor charge of setting on 
foot a militaiy expedition against a friendly nation ; and 
fixed his bail at $10,000.00 for his appearance at the May 
term of the Court. The affidavits used on this hearing 
had been used in the case of BoUman and Swartwout, and 
there held insufficient to constitute treason. So, in this 
respect Judge Marshall merely followed his opinion de- 
livered in that case three months before, where he had 
carefully examined the famous cipher letter of July 29, 
1806, above quoted. 
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In his opinion Marshall quoted Blackstone to the ef- 
fect that a prisoner could be discharged only where it ap- 
peared the charge against him was wholly groundless, and 
commented thereon as follows : 

'*I do not understand him as meaning to say that 
the hand of malignity may grasp any individual 
against whom its hate may be directed, or whom it 
may capriciously seize, charge him with some secret 
crime, and put him on proof of his innocence." 
(Robertson, i, 11.) 

The Reporter adds this foot note : 

**The Chief Justice explicitly stated to the re- 
porters, that, in making the above observation, he 
had no allusion to the conduct of the government in 
the case before hiin, but only meant an elucidation 
of the general doctrine laid down by Blackstone. He 
was induced, he said, to make these remarks because 
it had been suggested to him by a friend after he 
had delivered his opinion, that his meaning in the 
above expression might possibly be misappre- 
hended.** 

In the interval between the hearing and the trial in 
May, Wickham, one of Burr's counsel, gave a dinner at 
which both Burr and Marshall were guests. This led to 
violent criticism of the Chief Justice, although, it was 
contended by his friends that he did not know Burr was 
to be one of the guests, and had no communication with 
him on that occasion. 

The Court opened on May 22, 1807, in the hall of the 
House of Delegates, at Richmond, with Chief Justice 
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Marshall and District Judge Cyras GriflSn on the bench. 
The prosecution was represented by Col. George Hay, 
District Attorney for the United States. He was the 
son-in-law of James Monroe, and a zealous disciple of 
Jefferson. Subsequently Hay was appointed Judge of 
the District Court. At the preliminary hearing Caesar 
A. Eodney, Attorney General of the United States, had 
also appeared. As assistants he had William Wirt, sub- 
sequently an Attorney General of the United States from 
1817 to 1829; and Alexander McRae, then Lieutenant 
Governor of Virginia and afterwards Consul at Paris. 
Wirt was then only 35 years of age ; he was not only an 
accomplished lawyer, but he was easily the most polished 
speaker at the bar. During the Burr trial Wirt delivered 
many speeches which are treasured as models of oratory. 
His exordium, in which he repelled the charge of perse- 
cution of Burr; the famous picture of Blannerhassett's 
Island ; and the passage in which he described the rhetor- 
ical arts employed by opposing counsel, are striking ex- 
amples of his eloquence. He appeared for the govern- 
ment at the personal request of Jefferson. 

Burr was represented by a galaxy of legal talent — 
Edmond Randolph, successively Attorney General and 
Governor of Virginia, and later Attorney General of the 
United States, and Secretary of State under Washing- 
ton; John Wickham, the leader of the Richmond bar; 
Charles Lee, late Attorney General of the United States, 
an uncle of General Robert E. Lee, and of fine profes- 
sional attainments ; Benjamin Botts, a sound lawyer ; and 
one ^^Jack Baker,'* a good natured fellow and *4ame, 
with a crutch,'' who was neither much of a lawyer or 
speaker, and who took part just enough to get his name 
in the report of the case, and thereby saved it from ob- 
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livion. Baker seems to have been retained on account 
of his knowledge of Virginia jurymen. 

But the most distinguished lawyer upon either side 
was Luther Martin, who also appeared for Burr. Martin 
had been Attorney General of Maryland, and had de- 
fended Judge Chase in his impeachment trial three years 
before, over which Burr had, as Vice President, presided. 
Martin had been a member of the Constitutional Conven- 
tion of 1787 from Maryland, but left before it had com- 
pleted its work because of what he termed the strong 
Federal tendency of that body. Subsequently he turned 
^^ Federalist" and became a most vigorous opponent of 
Jefferson and his party. He was coarse in his manners ; 
ungrammatical in his language ; careless in his dress and 
person ; *'a mighty drinker" ; a great lawyer ; and a zeal- 
ous advocate. 

Washington Irving, a licensed lawyer, but not counsel 
of record, was present as a very active *' press agent" 
for Burr. Andrew Jackson attended the trial and made 
speeches on the street corners in Eichmond, praising 
Burr as a brave man and a patriot who would have led 
Americans against the Spaniards. And last but not least 
was Burr himself. He played well the part of a lawyer 
throughout his own trial. Here then were the men who 
took active parts in this national event. 

Marshall was fifty-two years of age, and had been 
Chief Justice six years; Burr was fifty-one; Wirt was 
thirty-five; Wickham, forty-four; Lee, forty-nine; Ran- 
dolph, fifty-four ; Martin, fifty-nine ; while Botts was the 
youngest of Burr's counsel. It is, perhaps, interesting 
to recall the fact that President Jefferson, Chief Justice 
Marshall, and former Attorneys General Randolph and 
Lee, were all direct descendants of Wm. Randolph of 
Turkey Island, Va. ; that Joseph Hamilton Daviess, the 
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Kentucky prosecutor of Burr, married Nancy Marshall, 
the sister of the Chief Justice; and that William Mar- 
shall, the Clerk of the Court, was his brother. 

In speaking of Edmund Randolph, Hugh Blair Grigs- 
by said : 

**His noble stature, his handsome face, his un- 
failing address, insensibly arrest the attention. He 
spoke with readiness, with a fullness of illustration, 
and with an elegance of manner of expression that 
excited universal admiration.'* 

In 1803 Wirt had written '^The Letters of the British 
Spy*' which had been published in the Richmond ** Ar- 
gus." In his eighth letter Wirt, speaking of John Wick- 
ham of Richmond, said : 

**The qualities by which Mr. Wickham strikes the 
multitude are his ingenuity and wit. This gentle- 
man, in my opinion, unites in himself a greatef di- 
versity of talents and acquirements than any other 
at the bar of Virginia. He has the reputation, and 
I doubt not a just one, of possessing much legal 
science. 

'*He has an exquisite and a highly cultivated 
taste for polite literature ; a genius quick and fertile ; 
a style pure and classic ; a stream of perspicuous and 
beautiful elocution; an ingenuity which no difficul- 
ties can entangle or embarrass; and a wit whose 
vivid and brilliant coruscation can gild and decorate 
the darkest subject.*' 

Wirt and Wickham were the leaders, respectively. It 
is said that David Robertson, the stenographer who 
reported the case, could speak four or j5ve languages. 
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John Eandolph, of Roanoke, was the foreman of the 
grand jury. On the panel with him were Wilson Gary 
Nicholas, a former United States Senator, and subse- 
quently Governor of Virginia ; W. B. Giles, then United 
States Senator, and afterwards Governor of Virginia; 
and James Barbour, James Pleasants, Littlelon Waller 
Tazewell, and James Gamett, each of whom afterward 
became a United States Senator and Governor of Vir- 
ginia, In addition, Joseph C. Cabell, the father of the 
James River Canal and, with Mr. Jefferson, the founder 
of the University of Virginia; Judge Wm. Daniel and 
General Robert Taylor were of the grand jury. Burr 
objected to some of the jury as having been iniproperly 
summoned, in which he was sustained; and two of the 
panel (Giles and Nicholas) were challenged *^for favor" 
and withdrew. 

The Chief Justice then charged the grand jury, dwel- 
ling especially upon the definition and nature of treason, 
and the t-estimony requisite to prove it. 

After the jury had retired. Burr asked the Court to 
instruct it on certain leading points, as to the admissi- 
bility of certain evidence which he supposed would be 
laid before the grand jury by the District Attorney. Hay 
objected, and the point was finally settled by the prose- 
cutor agreeing that no evidence would be laid before the 
grand jury without notice being first given to Burr and 
his counsel. 

But the government was not ready to proceed on ac- 
count of the absence of Wilkinson, its principal witness, 
who was on his way, by sea, from New Orleans. He ar- 
rived at Richmond on June 14th — about three weeks after 
the hearing began. 

On May 25th, while the Court and jury were yet await- 
ing Wilkinson's arrival. Hay moved the Court to commit 
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Burr on a charge of high treason. On the first examina- 
tion, he said, there was no evidence of an overt act, and 
Burr had been committed for a misdemeanor only. The 
evidence was different now, he said. This motion was 
discussed at length, Burr's counsel doubting the power of 
the Court to commit after the grand jury had been im- 
paneled ; and, if the power existed the circumstances of 
the case should restrain its exercise. The Court held 
that the motion could be made at any time before action 
was taken by the grand jury. 

One June 9th Burr in person moved the Court for a 
subpoena duces tecum to require President Jefferson to 
attend as a witness and bring with him a certain letter 
and other papers which he had received from Wilkinson, 
and which Burr declared might be material in his de- 
fense. These documents had accompanied the Presi- 
dent's message of January 22, 1807, to Congress. They 
may be read in the Appendix to 4 Cranch, p. 455. 

Hay objected upon two grounds, (1) that until the 
grand jury had indicated, the accused was not entitled to 
a subpoena, ^ nor to the aid of the Court to obtain testi- 
mony ; and (2) that a subpoena duces tecum could not be 
directed to the President, and ought not to be directed in 
this case, it being inexpedient to reveal state secrets. 

After four days of argument the Chief Justice sus- 
tained the motion, holding there was no exception to the 
eighth amendment to the Constitution, or to the statute, 
which gave to one accused the right to the compulsory 
process of the Court; and that if the President's duties 
demanded his time when his attendance on Court was re- 
quired, that could rather constitute a reason for not 
obeying the process, that a reason against its being is- 
sued. **The guard furnished to this high officer," said 
he, **to protect him from being harassed by vexatious and 
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unnecessary subpoenas, is to be looked for in the conduct 
of the Court after those subpoenas have issued, not in 
any circumstance which is to preclude their being 
issued. *' 

Jefferson let it be known that he would ignore the 
subpoena, and no attempt was made to enforce it by at- 
tachment, although the Court was asked to do so. It let 
the matter drop, upon the idea that the President alone 
had the right to say whether his duties as Chief Execu- 
tive prevented him from obeying it in person. 

**The legality or propriety,** says Dillon, **of Mar- 
shall's orders granting subpoenas to the executive h^ad 
of the government to appear in Court as a witness, or to 
appear and produce letters or documents, has been the 
subject of controversy among lawyers from that time to 
the present.** In the appeal of Governor Hartranft (4 
Norris), 85 Pa. 433, decided in 1877, it was held by a 
majority of the Court that where such a writ had been 
served on the governor of the State, he was excused from 
obeying it if the writ showed it had been served upon 
one who occupied the position of governor. 

Of this ruling, James Bradley Thayer, late professor 
of Constitutional Law in Harvard University, in his ex- 
cellent short life of Marshall, says : 

**The Chief Justice at the trial of Aaron Burr, in 
Richmond, ordered a subpoena to the President, 
Thomas Jefferson, directing him to bring thither 
certain documents. It was a strange conception of 
the relations of the different departments of the 
government to each other to argue that a subpoena, 
that is to say an order accompanied with a threat 
of punishment, was a legitimate judicial mode of 
communicating with the Chief Executive. On Jef- 



Digitized by 



Google 



THE WILKINBON-BURR CONSPIEACY 213 

ferson's part the order was received with the utmost 
discontent, and justly.'* (79.) 

Marshall's ruling sustaining Burr's motion for a sub- 
poena duces tecum against Jefferson was accentuated 
by the fact that in Dr. Thomas Cooper's trial in 1800 
under the ** Sedition Act," he had applied to Judge 
Chase, before whom, with District Judge Peters the case 
was tried, for a subpoena duces tecum to compel Presi- 
dent Adams to attend as a witness, and bring with him 
certain documents which Cooper alleged were necessary 
to his defense, and that Judge Chase had refused to issue 
the writ. (Wharton's St. Tr., 662.) 

Burr's case is also famous for the prominence which 
has been given Marshall's opinion on the right of a wit- 
ness to refuse to answer questions that might tend to 
criminate himself. 

Willie, Burr's secretary, was shown a letter from Burr 
to Bollman, partly in cipher and partly in German. Wil- 
lie was asked if he understood the contents of the ci- 
phered letter. He objected to answering, saying that 
while the question might be an innocent one, yet counsel 
for the prosecution might go on gradually from one 
question to another, imtil he at last obtained matter 
enough to criminate him. 

Finally, Willie was asked whether he knew the letter 
to be written by Burr, or by some one under his authority, 
and the Chief Justice ruled that the question was proper. 
Willie declined to answer, because it might tend to crimi- 
nate him. 

It was contended for Willie that he was, and from the 
nature of things, must be the sole judge of the effect of 
his answer, and he had the right to refuse to answer any 
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question, if he should say upon his oath, that his answer 
might criminate himself. 

In sustaining this view, Marshall said : 

^^When a question is projwunded, it belongs to 
the Court to consider and to decide whether any 
direct answer to it can implicate the witness. If this 
be decided in the negative, then he may answer it 
without violating the privilege which is secured to 
him by law. If a direct answer to it may criminate 
himself, then he must be the sole judge what his an- 
swer would be. The Court cannot participate with 
him in this judgment, because they cannot decide on 
the effect of his answer without knowing what it 
would be; and a disclosure of that fact to the Judge 
would strip him of the privilege which the law al- 
lows, and which he claims. It follows necessarily, 
then, from this statement of things, that if the ques- 
tion be of such a description that an answer to it 
may or may not criminate the witness, according 
to the purport of that answer, it must rest with him- 
self, who alone can tell what it would be, to answer 
the question or not. If, in such a case, he should say 
upon his oath that his answer would criminate him- 
self, the court can demand no other testimony of the 
fact. If the declaration be untrue, it is in conscience 
and in law as much a perjury as if he had declared 
any other untruth upon his oath; as it is one of those 
cases in which the rule of law must be abandoned, 
or the oath of the witness be received.'* 

This language was quoted with approval in the lead- 
ing cases of Counselman v, Hitchcock, 142 U. S. 547, and 
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Brown v. Walker, 161 U. S. 591, and is the accepted law 
of the land. 

While all parties were waiting upon Wilkinson's ar- 
rival an interesting incident occurred. 

When Dr. Eric Bollman appeared to be sworn before 
going before the grand jury, Hay announced that he 
had obtained a pardon for him from the President; that 
he had tendered it to Bollman, who took it, but would 
not then say whether he would accept it, or decline it; 
that his evidence was extremely material; and that un- 
der these circumstances Bollman could not possibly 
criminate himself by testifying to what he told the Gov- 
ernment of Burr's plans and designs. Bollman promptly 
and positively refused to accept the pardon, whereui)on 
Hay deposited it with the clerk for Bollman 's use. 

On June 14th Wilkinson finally appeared, and the 
hearing before the grand jury began. He was dressed in 
full uniform; and, according to Washington Irving, an 
eye-witness, ''Wilkinson strutted into Court, and stood 
for a moment swelling like a turkey cock." When he 
entered the jury room in uniform with his sword by his 
side, John Randolph, the foreman, called to the marshal : 
''Take that man out and disarm him. I will allow no 
attempt to intimidate the jury." Considering himself 
as having been insulted by Randolph, Wilkinson chal- 
lenged him. But Randolph, who was not averse to duel- 
ing, drew the line here, and said to Wilkinson: "I can- 
not descend to your level.'' Swartwout, meeting Wilkin- 
son on a narrow sidewalk, threw him into the street, to 
the great delight of Andrew Jackson. Swartwout after- 
wards challenged Wilkinson, and upon the latter 's re- 
fusal to fight upon the ground that he did not recognize 
traitors as his equals, Swartwout posted him as a coward 
in the Virginia Gazette. 
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On June 24th the grand jury returned separate in- 
dictments against Burr, Blennerhassett, Smith, Dayton 
and others charging them with treason and high misde- 
meanors. December 10, 1806, and Blannerhassett's Is- 
land, Wood County, Virginia, was the time and place of 
the alleged overt acts of treason, which were the result 
of Burr's *^ being moved and seduced by the instigation 
of the Devil'' to take possession of New Orleans. It will 
be remembered that at the preliminary hearing Marshall 
had committed Burr to answer the misdemeanor charge 
only. 

On June 29th the Court adjourned until August 3d 
to enable the marshal to summons a trial jury from Wood 
County. The Court reconvened on August 3d, but it 
was not until August 17th that the jury was completed 
and sworn, with General Edward Carrington, a brother- 
in-law of the Chief Justice, as its foreman. 

The report of the trial contains this unusual entry: 

^' After the indictment was read, Mr. Hay re- 
quested that the jury should be furnished with im- 
plements necessary to enable them to take notes on 
the evidence and also on the arguments, if they 
should think proper; that as the case was important, 
and would require all their attention, it would be 
proper to afford them this assistance. This was ac- 
cordingly done." 

On the question as to how long the Court should sit 
each day. Burr expressed the wish that it should meet 
at as early and adjourn at as late an hour as possible. 
He referred to trials in England where the Court sat 
twelve and sixteen hours every day, and proposed that 
the Court should sit ten or twelve hours each day, al- 
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though it was then the middle of August. It finally was 
determined that the Court should sit from 9 A. M. until 
4 P. M. — seven hours each day, instead of ten or twelve 
as Burr has proposed. 

A number of witnesses were introduced who testified 
that some thirty or more persons had assembled in war- 
like array, on Blennerhassett's Island, on December 10, 
1806, with the announced purpose of proceeding down 
the Ohio River, and, with the assistance of others, to 
seize the city of New Orleans, under the pretense of the 
ultimate invasion of Mexico. 

It was not shown that Burr was present with these 
men on the island ; on the contrary, it was conceded by 
all that he was then in Kentucky, more than one hundred 
miles from the island. Under these circumstances was 
Burr guilty of treason? 

Our law of treason is wholly of English origin. Be- 
fore the Statute of Treasons of Edward HE (A. D. 1352), 
there was no defined treason in English law. That stat- 
ute, however, defined the crime of high treason and fixed 
the penalty. It comprehended all treasons under seven 
district branches, the third and fourth being (3) to levy 
war against the King, and (4) to be adherent to the 
King's enemies. (2 Holdsworth, 373 (n) ). But there 
being no common law of the United States, there was no 
treason against the United States before 1789. So, when 
the Constitutional Convention came to define the crime 
it followed almost literally the statute of Edward in by 
providing that: ^'Treason against the United States 
shall consist only in levying war against them, or in ad- 
hering to their enemies, giving them aid and comfort.'' 
It went further by providing that: ^'No person shall be 
convicted of treason unless on the testimony of two wit- 
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nesses to the same overt act, or on confession in open 
Court/' (U. S. Const., Art. 3, Sec. 3.) 

Treason in the United States is, therefore, restricted 
to these acts designated in the Constitution. (U. S. v. 
Greathouse, 4 Sawy. 457.) 

In trying Bolhnan and Swartwout, six months before, 
for their participation in Burr's expedition, Marshall 
had used this language : 

'*It is not the intention of the Court to say that no 
individual can be guilty of this crime [treason] who 
has not appeared in arms against his country. On 
the contrary, if war be actually levied, that is, if a 
body of men be actually assembled for the purpose 
of effecting by force a treasonable purpose, all those 
who perform any part, however minute, or however 
remote from the scene of action, and who are actu- 
ally leagued in the general conspiracy, are to be con- 
sidered as traitors. But there must be an actual 
assembling of men for the treasonable purpose to 
constitute a levying of war." (4 Cranch. 126.) 

The prosecution relied strongly upon this language to 
convict Burr, and, it was generally understood that the 
grand jury had returned the indictment for treason upon 
the strength of that opinion. 

Judge Marshall evidently felt the force of the argu- 
ment since in his opinion, in Burr's case, he restricted 
his language abQve quoted from the BoUman and Swart- 
wout opinion by saying: 

' ' Every opinion, to be correctly understood, ought 
to be considered with a view to the case in which 
it was delivered. In the case of the United States 
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against Bollman and Swartwout there was no evi- 
dence that even two men had ever met for the pur- 
pose of executing the plan in which those persons 
were charged with having participated. It was there- 
fore suflBcient for the Court to say that unless men 
were assembled war could not be levied. That case 
was decided by this declaration. General expres- 
sions ought not to be considered as overruling set- 
tled principles without a direct declaration to that 
effect.^' (4 Cranch. 481.) 

After the Government had introduced all the evidence 
in its command concerning an overt act of war, it pro- 
posed to introduce collateral evidence, intended to connect 
Burr with those acts, by showing that he was construc- 
tively present within the meaning of the opinion in the 
Bollman and Swartwout opinion. This line of proof of- 
fered to show subsequent transactions and in a different 
state. 

Burr opposed this procedure as being an attempted 
revival of the old doctrine of constructive treason, based 
upon constructive presence; and upon a motion to ex- 
clude further testimony the case practically came to an 
end. This motion was based upon the theory that since 
no overt act had been proved, -as charged, collateral tes- 
timony as to what had been said or done elsewhere was 
incompetent. 

The argument upon this motion began on August 20th 
and occupied eight days, of seven hours each, and covers 
462 pages in Robertson's report of the case. Wickham, 
Randolph, MacRae, Wirt, Botts, Hay, Lee, Martin and 
Randolph spoke in the order given. 
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The arguments are remarkable for their learning 
upon the subjects of English History and English con- 
stitutional law. 

Luther Martin delivered ^'a learned and searching, 
but ill-arranged and ungraceful, argument.'* 

Wirt, though the youngest, was easily the star of the 
occasion. Here he delivered that speech which for a hun- 
dred years was printed in American school books and 
declaimed by American boys, and fixed, perhaps, irre- 
yocably, public opinion as to Aaron Burr and Harman 
Blennerhassett. In the opening remarks of his opinion 
Marshall said: *'A degree of eloquence, seldom dis- 
played on any occasion has embellished a solidity of argu- 
ment and a depth of research by which the Court has 
been greatly aided in forming the opinion it is about to 
deliver." 

On August 31st Marshall consumed nearly three hours 
in reading his opinion — ^perhaps the longest he ever 
wrote, and the only; one in which he made an extended 
examination of authorities. 

The questions to be decided being (1) whether the 
assembling of a few armed men on Blennerhassett *s Is- 
land constituted a ^ levying of war" against the United 
States, and (2) as to the proof of the overt act alleged, the 
Chief Justice said : 

''An assemblage to constitute an actual levying 
of war should be an assemblage with such force as to 
justify the opinion that they met for the purpose. 
Why is an assemblage required? Is it not to judge, 
in some measure, of the end by the proportion which 
the means bear to the end? Why is it that a single 
armed individual entering a boat and sailing down 
the Ohio for the avowed purpose of attacking New 
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Orleans could not be said to levy war! Is it not tiiat 
he is apparently not in a condition to levy war! If 
this be so, ought not the assemblage to furnish some 
evidence of its intentions and capacity to levy war 
before it can amount to levying war? * * * Now, 
an assemblage on Blennerhassett's Island is proved 
by the requisite number of witnesses, and the Court 
might submit it to the jury whether that assemblage 
amounted to a levying of war; but the presence of 
the accused at that assemblage being nowhere al- 
leged except in the indictment, the overt act is not 
proved by a single witness, and of consequence all 
other testimony must be irrelevant/^ 

On September 1st the jury retired, and in a short time 
it returned the following Scotch verdict, which was read 
by Col. Carrington, their foreman : 

''We of the jury say that Aaron Burr is not 
proved to be guilty under this indictment by any evi- 
dence submitted to us. We therefore find him not 
guilty.'' 

Instantly Burr, Martin, Wickham and Botts were on 
their feet protesting that this was no verdict; was not 
according to law ; and insisted that the jury should be sent 
back to alter it, or that the court should do it. 

The Chief Justice said the verdict was, in effect, the 
same as a verdict of acquittal; that it might stand on 
the bill as it was, if the jury wished it, and an entry of 
''not guilty '' would be made on the record. 

Juror Parker said "that if he were to be sent back, 
he would find the same verdict; that they all knew it was 
not in the usual form; but it was more satisfactory to 
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.the jury as they had formed it ; and that lie would not 
agree to alter it/' 

The verdict remained as returned by the jury, and 
an entry of ''not guilty '^ was made on the record. 

Schouler, the historian, says : 

''Burr's trial at Richmond collapsed upon a rul- 
ing of Marshall, the Chief Justice, to the effect that 
the indictment and assembling of men at Blenner- 
hassett's Island showed no oyert act of treason; that 
even if it did. Burr's agency did not appear; and 
that the overt act must be first established before 
testimony of Burr's conduct or declarations else- 
where was admissible." (History: ii-122.) 

"The interest in Burr," says Dillon, "like that in the 
authorship of 'Junius,' possesses all the vitality of an 
unsolved mystery. It is debated now just as it was de- 
bated a hundred years ago, whether his real scheme was 
treasonable as comprising a separation of the West or 
Southwest from the Union, or merely a filibustering de- 
sign against Mexico, or both, and it still is mysterious. 
Henry Adams in his History, after a careful examination, 
thinks it was both. McCaleb in "The Aaron Burr Con- 
spiracy," published in 1903, upon a full review of all 
accessible and some new data, concludes that it was fili- 
bustering only. 

"It is not probable that the question will ever be con- 
clusively settled. Very likely the exact and final scope 
of the enterprise was not determined in Burr's own mind. 
Weighing the evidence which is wholly circumstantial, 
it seems to us probable that the real object was, or at 
least at the time its execution was entered upon, came to 
be, primarily an enterprise against Mexico looking to its 
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subjugation or conquest, and contingently, an enterprise 
against the United States — that contingency depending 
upon success in Mexico, and the public sentiment in the 
West, and the then condition of affairs in the United 
States. It can, however, confidently be aflSirmed that it 
was so destitute of chances of a favorable issue as to be 
Quixotic. ' ' ( Marshall 's Constitutional Opinions, Dil- 
lon 's Note, p. 157.) 

Mb. T. p. Cabothbrs : As a matter of some interest 
and as a supplement to Judge Miller's paper, I have here 
a personal letter of John Wilkinson to Percival Butler, 
written at Fort Washington, now Cincinnati, November 
29, 1795. It is a letter about a business controversy be- 
tween Wilkinson and Percival Butler's brother. The 
letter is well written. It bears out everything that Judge 
Miller has said in his paper of Wilkinson. The hand- 
writing is very wonderful. It is splendidly couched, 
but it is rather too flimsy to pass around, but may be 
looked at by anyone who comes up. 

The President : Will you lay it on the table ! 

This was done. 

Mb. Cabothebs: There are some personal matters 
about the Butler family of which my wife is a member 
which prevents me from allowing it to be published. At 
the same time I have a letter from Butler's brother con- 
cerning the celebrated order of John Wilkinson to cut 
off their queues. There was an order by Wilkinson for 
the oflBicers to cut off their queues and Butler refused, 
and his letter says he would rather die than to submit to 
such a tyrannical order and that probably there would 
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be serious consequences if Wilkinson persisted in the 
order, 

Mb. Samusl M. Wilson : I' am not sure that the pa- 
per to which we have just listened is of a character call- 
ing for discussion, but there is no paper on the pro- 
gram to which I have listened with more pleasure and 
interest. It is not my purpose to offer any animadver- 
sion, but I want to submit one or two remarks of in- 
terest. 

There are quite a number of documents relating to 
the property of Wilkinson on record in the clerk's of- 
fice of the Court of Appeals at Frankfort, some in Span- 
ish, some in French and some in vernacular. It is a 
matter of some interest that Joe Davis, who was active 
in the prosecution in 1806, had as early as 1803 been 
agent for Wilkinson. I have often wondered how Joe 
Davis got the cue to go at the proper time. 

There are a number of similar documents in the 
clerk's office at Lexington. Another thing which will 
interest the Louisville lawyers is the fact that Christo- 
pher Columbus Graham made a visit to the city of Mex- 
ico, as I recall, in 1822, two years before the death of 
Wilkinson, and there met Wilkinson and had an inter- 
view with him and from the description of that visit 
and conversation Wilkinson was still running the same 
sort of job. That article is recorded in the old Louis- 
ville Journal in the early seventies and the only copy 
I know of is in the Louisville Public Library. Another 
thing about Joe Davis, one of the greatest lawyers who 
ever practiced in Kentucky, and one of the leading ac- 
tors in the event described by Judge Miller, in conse- 
quence of what Thomas Jefferson described as the pre- 
cipitant and premature prosecution of Burr, the resig- 
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nation of Joe Davis was called for. Whereupon Joe 
Davis resorted to a pamphlet in vindication of his con- 
duct and attempted exposure of lack of promptitude on 
the part of others, I know of no better writing that 
ever came through the pen of anyone than the sixty- 
four pages which constitute this pamphlet. Humphrey 
Marshall never surpassed Joe Davis in his sharpness 
of tongue. No one can understand the real story of the 
Burr conspiracy without reading it. Another thing I 
would like to say, not in criticism or in correction, but it 
ought to be tojd because it is a statement made on the 
authority of Joe Davis himself, whose veracity cannot 
be doubted, that he had no connection whatever with the 
establishment of the Western world. He does not say 
as much for his son-in-law, Humphrey Marshall. I 
think Humphrey did have something to do with it. An- 
other thing I want to mention, there is a pretty full rec- 
ord of the entire proceedings in the attempted prosecu- 
tion of Burr in the order book of the Federal Court at 
Frankfort. 

Mr. Mackoy : It may be of further interest to know 
that subsequent to the trial at Richmond there was an 
indictment found against him in the United States Court 
in Ohio. I don't believe that is mentioned in Judge Mil- 
ler's paper. 

Judge MhiLeb: I ended with the principal trial. 

Mb. Mackoy: The papers in the trial at Richmond 
were sent to Chillicothe, which was then the seat of the 
United States District Court. There was no proceedings 
taken under that indictment. It was continued for sev- 
eral terms of Court and finally, when the Court was 
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moved to Cincinnati, the papers were sent there and 
were lost for quite a while. When Judge Peck became 
circuit judge he had the records carefully gone over and 
discovered this file and they are now preserved at Cin- 
cinnati, all of the original papers, including many letters 
filed as exhibits, letters of Burr to Wilkinson, and they 
are all to be seen there. While not open to general vis- 
itors, Judge Peck has them very carefully put away and 
by calling upon Judge Peck the lawyers can get to see 
them. 

Judge Alex Humphbby: If the Assembly will in- 
dulge me just a moment. Of course, the trial of Aaron 
Burr was perhaps the most remarkable one ever un- 
dertaken in this country, but I think it will be worth while 
for us to recall the trial of Jefferson Davis, which also 
took place at Bichmond. Davis was indicted for trea- 
son. Horace Greely came forward with some others and 
offered to go his bail and he was released on bail. Then 
his trial came on. What interested me very much in 
that paper, and I confess it was a great surprise to me — 
was what constituted the Davis trial. Charles O'Con- 
nor volunteered as his counsel. Mr. Chief Justice Chase 
and the District Judge of Virginia sat. Charles O'Con- 
nor made the point that under the Fourteenth Amend- 
ment it was provided that if any man who had been in 
the Confederacy had taken an oath of allegiance to the 
United Staes, being the oath of office, he should be there- 
after debarred from any office of trust or profit under the 
United States. Charles O'Connor made the point that 
that was the punishment and that as a man could not 
under our system of law be twice punished for the same 
offense as the Fourteenth Amendment punished Mr. Da- 
vis in depriving him of the right to hold office that that 
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must be an end of his prosecution. Accordingly a wit- 
ness was sworn who testified that he was present in the 
House of Bepresentatives when Mr. Davis was sworn 
in as a member of the Honse of Bepresentatives in the 
fifties. The matter was fully debated before Chief Jus- 
tice Chase and the District Judge, Mr. Wm. M. Evarts 
making the leading argument on the other side and 
Charles O'Connor making probably the only argument 
for Mr. Davis. The result was that Chief Justice Chase 
decided that Mr. O'Connor's point was well taken and 
that the Fourteenth Amendment having punished Mr. Da- 
vis by its terms, he could not again be called in question 
for the same offense. The District Judge dissented. At 
that time where there was a division between two Fed- 
eral judges on the Federal bench no order could be en- 
tered. The only thing that could be done was to take a 
writ of error to the Supreme Court for the matter to be 
there decided. The writ of error was taken and the 
record was lodged in the Supreme Court, but Andrew 
Johnson finding that the matter might be embarrassing 
finally issued his comprehensive proclamation which par- 
doned Mr. Davis and the result was the case never came 
on to be heard. 

One other curious thing in regard to that matter. 
Charles O'Connor was volunteer counsel for Mr. Davis. 
He was exceedingly proud of the argument that he made. 
The case was reported in the Circuit Court and the Dis- 
trict Court reports of that circuit. Mr. O'Connor, read- 
ing that report which contained his argument, was not 
satisfied with it. He was not willing that the argument 
there reported as his should go down to posterity and 
he thereupon went to the reporter and had the reporter 
buy up all th6 volumes that had been put out and re- 
printed the whole volume at his own expense. I think 
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all of that is a curious eyidence on the part of a man to 
perpetuate his name in an argument which I do not suj)- 
pose anybody reads now. If anybody wants to read that 
he can find it in the Federal cases. It is there reported 
exactly as Charles O'Connor finally gave it. 

The President: Under what title? 

Judge Humphrey: Under the title of '^ United States 
V. Jefferson Davis." 

One other thing I would like to say while I am on my 
feet. I think it is an exceedingly pleasant thing for us in 
having these meetings sometimes to go outside of mere le- 
gal papers, and have a paper like this of Judge Miller, 
which is not simply for information of the members of the 
Bar, but is a matter of general information. If we simply 
publish it in our proceedings, nobody much will see it. 
I move that the Publication Committee be directed to 
print two hundred copies of Mr. Strawn's address last 
night and two hundred copies of Judge Miller's paper 
separately from the proceedings of the Association and 
distribute them or turn them over to the authors of those 
two excellent papers for their own distribution. 

The motion was seconded and being put to a vote was 
carried. 

The President: Are there any other remarks on 
Judge Miller 's paper? If not the next business is : ' ' Sug- 
gestions for the good of the Association from the floor of 
the meeting.'' 

Mb. E. F. Trabue : I have two resolutions which I 
move be referred to the Law Beform Committee. 
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^'Eesolved, that the Law Eeform Committee be 
and they are requested to report at the next meeting 
the best plan for relief of the Court of Appeals from 
overwork, and for enabling that Court to expedite 
the decisions of the appeals taken to the Court. '* 

Mb. Tbabxje : It is not necessary to say that that is not 
any reflection on the Court because the Court is about 
the hardest worked lot of men in the State. They be- 
long to no trust or no union and their hours of labor 
are not limited. Heretofore the release of the Court has 
generally been brought about by raising the amount for 
appeals, but a great many lawyers object to any fur- 
ther increase in the amoimt for an appeal. We can 
readily see if the Court were given assistance in the way 
of lawyers who can investigate authorities, or the Leg- 
islature would pass an act requiring lawyers to make 
an abstract of the record and print it, the Court might be 
greatly relieved and doubtless the ingenuity of the Law 
Beform Committee can accomplish something. 

The PBBsmENT: Does that motion require action at 
the present time by this Association? 

Mr. Tbabxje : Yes. The next is this : 

'^Resolved that the Law Reform Committee be 
and they are requested to report at the next meet- 
ing the best plan for obtaining a better tenure for 
the judges of the Court of Appeals and the Cir- 
cuit Courts. 

There was quite a move ten years ago for the better- 
ment of the tenure of our judges, but nothing came of it. 
I believe that things have gotten so bad that we must 
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have a better tenure for the judges. If you would sweep 
out for example all the principal officers of Belknap & 
Co. or any other great institution in the city you would 
readily see the danger of bankruptcy. The work of our 
Courts have become so complicated that if we were to 
sweep out all the judicial incumbents who are far bet- 
ter qualified then when they took office simply because 
a party exigency may require, we may have a bank- 
ruptcy in our legal opinions. What is the best plan is a 
matter for the committee to investigate and report. I 
move the adoption of both of these resolutions. 

The motion was seconded, and the first resolution 
being put to a vote was adopted. 

The second resolution was thereupon seconded and, 
being put to a vote, was adopted. 

Mb. McDonald : I have in mind a matter which I de- 
sire to bring before you which while it may not seem to be 
such a great matter still considerably affects the economic 
life of the State. The law of Kentucky, for many years 
unchanged, has provided that there shall be allowed at- 
torney's fees in ordinary action $2.50 and in an equity 
action of $5. The Court of Appeals has held in separate 
decisions that although a written contract, note or mort- 
gage may provide for the payment of attorney's fee in 
case of suit that that provision of the contract is not en- 
forceable. They have said that that is not enforceable, 
basing that decision first on the acient statute which al- 
lowed $2.50 and $5.00. They said the Legislature had 
spoken and that closed the matter. Then on the ground 
of public policy they said that these should not be al- 
lowed. Then in the third case they said such a fee if it 
were allowed would constitute usually. I cannot follow 
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that in my own mind- I do not think that is well con- 
sidered. All the other courts of the land that held that 
it could not constitute usually. You gentlemen are ac- 
customed to that not being able to collect it because you 
have been bom and raised under that practice. If you 
will think a moment you will remember that that has 
been a source of considerable irritation and disappoint- 
ment to your clients in your practice. I have in my mind 
at this time a non-resident corporation which lends con- 
siderable money in Kentucky which when it came into 
Kentucky was advised that it could not collect a fee even 
if it provided by contract and it has been a little irri- 
tated and disappointed when it found that in a suit it 
could not collect that fee even though allowed in the con- 
tract. Our banks deserve consideration in that respect 
I think. Our banks are not all as eflScient as one I 
heard of down in Alabama a few years ago. It seems 
there was negro bank and a young darky deposited money 
and two years afterwards without having checked on it 
at all went to the cashier and said, *'I want my money,*' 
and the cashier said, **To what fund do you refer?'* 
He says, **I am talking about my money that I put in 
here two years ago.'* The cashier said, **Just a mo- 
ment, sir, I will look it up." He looked it up and then 
he came back and said, **I regret to inform you, sir, that 
interest has et up that fund." It holds back the enthusi- 
asm of people investing money when they find that in 
case of default they have to pay this expense instead 
of the debtor paying it, where it rightfully belongs. 

I would not have the temerity to bring this up be- 
fore the Association if I hadn't looked the matter up and 
found that Kentucky is in the very small majority that 
do not allow such fees to be collected. I have gotten in 
touch with forty-five States. Arizona, Wisconsin and 
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Idaho have not been able to get the informationy but of 
the other forty-five thirty-six allowed a collection when 
allowed by written contract and another allowed it in 
certain contracts; only eight do not allow it. Maine, Ne- 
braska. North Carolina, Arkansas, Kentucky, North 
Carolina, South Carolina, Wyoming and all of those 
ha,ve crept along just like we have because custom is 
stronger than law. I move that it be expressed by the 
Association as its feeling that the Legislature should en- 
act a statute allowing the collection of attorney's fee 
when authorized by written contract. In drawing that 
act safeguards could be put around it as has been in 
other States that in all such cases there should be a cer- 
tain number of days given before the suit in which at- 
torney's fees would be asked for could be filed. And if 
the debt were paid by that time that the attorney fees 
could not be collected. That would be fair and prevent 
Kentucky from laboring under a slight difficulty. 

The President: Is there a second to the motion! 

There was no second. 

The President: In the absence of a second the mo- 
tion will die. 

Judge Bobbins: I have a resolution that was handed 
me by one of our most distinguished lawyers, but he is 
so timid that he doesn't like to present it himself. I 
heartily endorse it, and it is a matter that relates solely 
to the reform of the law and the administration of jus- 
tice in the circuit. 

** Resolved that the Law Reform Committee be 
and they are requested to report the best method 
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of amending the Constitution so as to allow proper 
compensation to the Commonwealth and prosecut- 
ing attorney/^ 

As you know, the Commonwealth's attorney's com- 
pensation depends upon the number of fines he secures 
from the unfortunate, and with due respect to the Leg- 
islature who passed the law, I think it is nothing more 
than a legalized species of graft in allowing the Com- 
monwealth's attorney one-half of the fine and the county 
attorney twenty-five per cent. The Commonwealth's at- 
torney ought to be independent in prosecuting those 
cases, without such interest. He cannot be in proper 
shape to prosecute when his bread and meat depends 
upon the amount of the fine. The Eeform Committee 
will take its cue from the lawyers and the politicians 
will pay attention to it. We have been very slow in mak- 
ing progress for reform in this city concerning the ad- 
ministration of justice. We have been trying for years 
and years to get a higher qualification required for ap- 
plicants to practice law. We finally got a very fine law, 
but I remember about three or four years ago the Com- 
mittee on Law Eeform and the Legislative Committee 
made a report on this bill and requiring additional 
qualifications to practice law and their report was 
that the speaker had graciously referred the bill to the 
Committee on Morals and that no further progress was 
made. I am not interested in criminal practice but I ob- 
serve it in all the courts where I attend and this prac- 
tice of paying the Conmionwealth's attorney out of the 
fines ought to be abolished. To do that you will have 
to get the law changed before the Commonwealth's at- 
torneys are elected again and the proper bill ought to 
be introduced and passed by the next Legislature. Pay 
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the officials adequate salaries and remove them from 
this species of graft. 

The motion was seconded by Mr. Helm and was car- 
ried. 

Judge BmDLB: I have at home the printed reports of 
the meetings of this Bar Association and I find no great- 
er delight than to take those down occasionally and read 
some of the articles that have been given at the differ- 
ent meetings of the Association. In those books are 
great addresses and discussions that I might say are 
classics. When I am done with those books they make 
their way into a second hand or a junk store. The pa- 
pers that are read before this Bar Association are well 
worthy of preservation, and I would like to move that a 
complete copy of the proceedings as far as possible be 
put in the various law libraries of the different cities 
and in the public libraries of the State. 

The PBEsroENT: That is being done at the present 
time. 

The Secebtabt: We send them to the law libraries 
all over the country. We send out fifty-odd yearly. 

Mb. BmDLB: I am glad to know that; I withdraw the 
motion. 

The Pbesidbnt: Are there any other remarks! 

Mb. Faubest : I have a resolution which I wish to in- 
troduce and have it referred to the Law Reform Com- 
mittee for report at the next meeting: 
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'^Besolved that it is the sense of this Bar Asso- 
ciation that the number of peremptory challenges 
allowed defendants be decreased/' 

In my opinion there is no greater hindrance to the 
operation of the criminal law than the large number of 
Challenges allowed the defendant. Our Commonwealth 
attorneys have tried to secure legislation on that subject, 
but they represent only one side of the criminal cases 
and they have not received the hearing that they ought 
to have received. I believe this Association appreciates 
the importance of a change and if we get behind it with 
the Law Committee and report we may be in better po- 
sition to secure some action by the Legislature on it. 

The motion was seconded by Judge Hazelrigg and 
being put to a vote was carried. 

THEPsEsmBNT: Are there any other remarks! If not, 
we will go to the report of the Nominating Committee. 

Judge Alex P. Humphrey: Whenever I leave home 
and go to any public meeting I tell my wife I am not 
going to make any speech, and when I get home she says, 
**As usual you did more speaking than anybody else;'' 
but I want to offer a resolution. There was no greater 
lawyer eyer bom in Kentucky than John G. Carlisle. I 
am informed that he is buried in a cemetery in an ab- 
solutely unmarked grave. It does seem to me that is the 
thing that his fellow members of the Bar ought not to 
allow to continue. I move that a committee of five be 
appointed and ascertain what it would cost to errect a 
simple monument to Mr. Carlisle, with the instructions 
that that committee, when they find out how much it will 
take, to make a request of the members of this As- 
sociation for a contribution to that end. 
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Me. Strothbe: It occurs to me in the view of the 
great career of Mr. Carlisle, not only as a great Ken- 
tnckian but as a great lawyer, and for a long time Bepre- 
sentative in Congress and for a number of terms Speak- 
er of the House of Bepresentatlves and Senator in Con- 
gress and Secretary of the Treasury, that the lawyers 
of this State and the public-spirited citizens of this State 
who are proud of Kentucky and its men would not only 
be willing to erect a memorial to John G. Carlisle, but 
would like to have his remains moved to the cemetery 
at Frankfort and the monument erected there. I offer 
that as an amendment. 

Judge Humphrey: I am sorry but I cannot accept 
any amendment like that. My belief is if you go at this 
in a moderate way we will better accomplish our object. 
Moving Mr. Carlisle's remains to the cemetery at Frank- 
fort would involve a very much larger expenditure than 
the committee will probably raise. It would not do to 
remove his body to Frankfort unless you were going to 
put a much more pretentious and expensive memorial 
than I contemplate and besides I think Mr. Carlisle's 
body should rest at home, and as Covington was home 
I think his ashes should remain there. 

Mr. Strother: After hearing Judge Humphrey's re- 
marks I withdraw my amendment. 

A vote being taken, the motion was carried. 

The President: In the absence of any other busi- 
ness we will proceed with the report of the Nominating 
Committee. 

Mr. John F. Hager read the report of the Nominating 
Committee as follows : 
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REPORT OF NOMINATING COMMITTEE. 

Your Nominating Conunittee nominates the following 
members of this Association to serve as officers for the 
year 1922-1923: 

PaEsroENT. 
Richard C. Stoli, Lexington. 

Vicb-Pbesidbnts. 

1st District — Frank Moore, Hickman. 
2d District — Lawrence Tanner, Owensboro. 
3d District — 0. M. Mather, Hodgenville. 
4th District — ^Robert F. Vaughan, Louisville. 
5th District — Chester D. Adams, Lexington. 
6th District — ^Allen D. Cole, Maysville. 
7th District — James Jeffries, Pineville. 

Executive Committee. 

W. A. Berry, Paducah. 
Harry B. Mackoy, Covington. 
N. P. Sims, Bowling Green. 
L. A. Faurest, Elizabethtowh. 
J. T. Metcalf, Winchester. 

Treasurer. 
D. Collins Lee, Covington. 

Sbcbbtaby. 
J. Verser Conner, Louisville. 
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Mb. Haoeb: I move the adoption of the report and 
the election of the gentlemen named. 

The motion was seconded, and being put to a vote 
was carried. 

Mb. Cbawfobd : I now introduce to yon yonr new Pres- 
ident. 

Mb. Stoll : I do not think any greater honor can come 
to any lawyer than to be selected by the lawyers as Pres- 
ident of this Association. This is peculiarly an honor 
to me because I think I know every person here and I 
have known all of you for a long time, and all of you 
know me, and coming as it does from people who know 
me just as I am it is deeply and most highly appreci* 
ated. 

Now is there any business, if not a motion to ad- 
journ would be in order, but before we adjourn I think 
on behalf of the Association we should thank members of 
the Louisville Bar for their extreme hospitality and I 
now express that feeling to them on behalf of the vis- 
itors. 

Mb. Conneb: I move a vote of thanks to the Seelbachs 
for their hospitality and kindness. 

The motion was seconded, and being put to a vote, 
was carried. 

There being no further business for the convention, 
it adjourned. 
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Adairville, I. G. Mason. 
Ashland, B. O. Beeker. 
Ashland, Arthur T. Bryson. 
Ashland, B. T. Caldwell. 
Ashland, Bichard D. Davis, Jr. 
Ashland, H. B. Dysard. 
Ashland, Ed. W. Fannin. 
Ashland, John T. Diederich. 
Ashland, John S. Fnllerton. 
Ashland, Otto C. Gartin. 
Ashland, A. B. Ginn. 
Ashland, John F. Hager. 
Ashland, Clyde B. Levi. 
Ashland, Frank C. Malin. 
Ashland, Proctor K. Malin. 
Ashland, W. M. Pricbard. 
Ashland, Donald H. Putnam. 
Ashland, J. F. Stewart. 
Ashland, J. W. M. Stewart. 
Ashland, Mont Walker. 
Ashland, John M. Waugh. 
Ashland, 8. 8. Willis. 
Ashland, B. S. Wilson. 
Ashland, John W. Woods. 
Augusta, Marmaduke Hargett. 
Barbourville, Jas. D. Black. 
Barbourville, M. B. Black. 
Barbourville, Pitzer D. Black. 
Barbourville, S. B. Dishman. 
Barbourville, Hiram H. Owens. 
Bardstown, Frank E. Daugherty. 



Bardstown, E. Fulton. 
Bardstown, John S< Kelley. 
Bardstown, Victor L. Kelley. 
Bardwell, B. J. Bugg.* 
Beattyville, Virgil S. Beatty. 
Beattyville, Chester Gourley. 
Beattyville, Sam Hurst. 
Beattyville, J. Mott McDanieL 
Beattyville, H. D. Parrish. 
Benton, Joe L. Price* 
Berea, W. B. Walden. 
Bowling Green, John B. Grider. 
Bowling Green, Max B. Harlin. 
Bowling Green, Guy H. Herdman. 
Bowling Green, W. W. Mansfield, Jr. 
Bowling Green, C. U. McElroy. 
Bowling Green, McKenzie Moss. 
Bowling Green, John B. Bodes. 
Bowling Green, J. M. Simmons. 
Bowling Green, N. P. Sims. 
Bowling Green, W. B. Speck. 
Bowling Green, T. L. Stout. 
Bowling Green, B. C. P. Thomas. ' 
Bowling Green, Thos. W. Thomas. 
Brownsville, John A. Logan. 
Burlington, Sidney Gaines* 
Butler, Lewis P. Fryer. 
Calhoun, B. Alexander. 
Calhoun, Glover H. Cary. 
Calhoun, Fountain A. Lochry. 
Gampbellsville, Abel Harding. 



^Honorary Members. 
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Campbellsville, W. M. Jackson. 
Carlisle, Innes B. Boss. 
Carlisle, U. M. SwinforcL 
Carrollton, Geo. B. Winslow. 
Gatlettsburg, John F. Coldiron. 
Catlettsburg, Vernon A. Dinker. 
Catlettsburg, B. S. Dinkle. 
Catlettsburg, Thos. J. Ewing. 
Gatlettsburg, W. M. Flanery. 
Catlettsburg, E. Poe Harris. 
Catlettsburg, D. M. Howerton. 
Catlettsburg, George B. Martin. 
Catlettsburg, W. D. O'Neal. 
Catlettsburg, B. C. Preston. 
Catlettsburg, Walt U. Prichard. 
Catlettsburg, John L. Smith. 
Catlettsburg, Jos. M. Spears. 
Catlettsburg, James A. Williams. 
Catlettsburg, J. M. York. 
Central City, Walker Wilkins. 
Cincinnati, Ohio, John Galvin. 
Clay, li. V. Stone. 
Clay City, Addison P. Whitt. 
Clinton, J. D. ViA. 
Columbia, Gordon Montgomery. 
Covington, Leslie T. Applegate. 
Covington, Charles Eugene Clark. 
Covington, Wm. J. Deupree. 
Covington, Martin M. Durrett. 
Covington, Bichard P. Ernst. 
Covington, Charles H. Fisk. 
Covington, Maurice L. Galvin. 
Covington, E. M. Gatli£F. 
Covington, M. L. Harbeson.* 
Covington, Ulie J. Howard. 
Covington, Herbert Jackson. 
Covington, D. Collins Iiee. 
Covington, M. F. Lyons 
Covington, H. B. Mackoy. 



Covington, W. H. Mackoy. 
Covington, J. W. Menzies. 
Covington, Harvey Myers. 
Covington, Johnson Northcutt. 
Covington, B. C. Northcutt. 
Covington, Jno. A. Bichmond. 
Covington, B. B. Bogers. 
Covington, S. D. Bouse. 
Covington, John E. Shepard. 
Covington, Bobert C. Simmons. 
Covington, A. E. Stricklett. 
Covington, H. C. Thiessen. 
Covington, Jno. B. Thiessen. 
Covington, Charlton B. Thompson. 
Covington, Frank M. Tracy.* 
Covington, Elmer P. Ware. 
Covington, Orie S. Ware. 
Covington, C. A. J. Walker. 
Covington, B. G. Williams. 
Cynthiana, James C. Dedman.* 
Cynthiana, Chester Jewett. 
Cynthiana, T. E. King. 
Cynthiana, M. C. Swinford. 
Danville, C. C. Bagby. 
Danville, J. W. Harlan. 
Danville, Henry Jackson. 
Danville, W. J. Price. 
Danville, E. A. Puryear. 
Danville, H. G. Sandifer, Jr. 
Dayton, Hubbard Schwartz. 
Dixon, C. W. Bennet. 
Dixon, W. E. Bourland. 
Dixon, M. L., Blackwell. 
Eddyville, T. P. Gray. 
Eddyville, Newton W. Utley. 
Eddyville, Willard Utley. 
Elizabethtown, L. A. Faurest. 
Elizabethtown, J. B. Layman.* 
Elkton, James B. Mallory.* 



* Honorary members. 
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Falmouth, A. H. Barker. 
Falmouth, E. 8. Olarke.* 
Flemingsburg, O. B. Bright. 
Flemingsburg, B. S. Grannis. 
Flemingsburg, Paul Heflin. 
Flemingsburg, John P. McCartney. 
Frankfort, John D. CarroL 
Frankfort, G. I. Dawson. 
Frankfort, T. L. Edelen. 
Frankfort, B. L. Greene. 
Frankfort, John P. Hobson. 
Frankfort, BoUin Hurt.* 
Frankfort, Ira Julian. 
Frankfort, Thos. B. McGregor. 
Frankfort, Chas. H. Morris. 
Frankfort, Leslie W. Morris. 
Frankfort, Ed. C. O'Bear. 
Frankfort, F. V. Sampson.* 
Frankfort, W. E. Settle.* 
Frankfort, B. L. Stout.* 
Frankfort, Gus Thomas.* 
Frankfort, C. C. Turner.* 
Frankfort, B. G. Williams. 
Franklin, G. E. Evans. 
Franklin, Lawrence B. Finn. 
Franklin, W. B. Peebles. 
Fulton, Frank Carr. 
Fulton, M. C. Payne. 
Georgetown, J. Craig Bradley. 
Georgetown, V. A. Bradley. 
Georgetown, H. G. Ford. 
Glasgow, V. H. Baird. 
Glasgow, J. B. White. 
Glasgow, J. L. Williams. 
Glasgow, Samuel E. Jones. 
Glasgow, W. L. Porter. 
Glasgow, Basil Bichardson. 
Grayson, Herbert Haley. 
Grayson, J. M. Theobald. 



Grayson, Thos. D. Theobald. 
Grayson, G. W. E. Wolf ord. 
Greenup, Chas. Bentley Bennett. 
Greenville, S. C. Eaves. 
Greenville, Campbell Howard. 
Greenville, Hubert Meredith. 
Greenville, T. J. Sparks. 
Greenville, E. A. Taylor. 
Hardinsburg, Claude Mercer. 
Hardinsburg, H. DeH. Moorman. 
Harlan, J. S. Forester.* 
Harlan, Zeb A. Stewart. 
Harrodsburg, E. H. Gaither. 
Harrodsburg, Chas. Hardin.* 
Harrodsburg, C. E. Bankin. 
Hartford, Arthur D. Kirk. 
Hazard, Clement F. Kelly. 
Hazard, Bailey B. Wooten. 
Henderson, John L. Dorsey, 8r. 
Henderson, John L. Dorsey, Jr. 
Henderson, Marvin Eblen. 
Henderson, S. O. Heilbronner. 
Henderson, J. W. Henson. 
Henderson, N. B. Hunt.* 
Henderson, N. Powell Taylor. 
Henderson, F. J. Pentecost. 
Henderson, John C. Worsham. 
Henderson, J. M. Yeaman. 
Henderson, Malcolm Yeaman. 
Hickman, W. B. Amberg. 
Hickman, B. T. Davis. 
Hickman, F. S. Moore. 
Hickman, J. W. Booney. 
Hickman, E. J. Stahr. 
Hindman, J. M. Baker. 
Hindman, Hilliard Smith. 
Hodgenville, Otis M. Mather. 
Hodgenville, Charles Williams. 
Hopkinsville, Douglas Bell. 
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Hopkinsville, C. H. Bush.* 
Hopkinsville, J. W. Downer. 
Hopkinsville, John G. Duffy. 
Hopkinsville, Joe McCarroll. 
HopkinBville, Frank Bives. 
Hopkinsville, Joe C. Slaughter. 
Hopkinsville, S. Y. Trimble. 
Hopkinsville, Jas. A. MeKensie. 
Hopkinsvillei Ira D. Smith. 
Hopkinsville, H. W. Idnton. 
Hopkinsville, Ii. K. Wood. 
Hopkinsville, Alvan Clark. 
Huntington, W. Va., Buf ord C. Tynes. 
Huntington, W. Y., J. D. Francis. 
Hyden, Edgar H. Dunn. 
Hyden, L. D. Lewis. 
Hyden, M. C. Begley. 
Hyden, Cleon P. Calvert. 
Hyden, B. B. Boberts.* 
Inez, W. B. McCoy. 
Irvine, Kelly Kasrh. 
Irvine, E. S. Land. 
Irvine, Bobert B. Friend. 
Irvine, Ben H. Scott. 
Irvine, H. M. Shumate. 
Irvine, John W. Walker. 
Irvine, Clarence Miller. 
Irvine, Hugh Biddell. 
Irvine, B. H. Scott. 
Jackson, Grannie Bach. 
Jackson, Byland C. Musick. 
La Grange, Bobt. T. Crowe. 
LaGrange, D. H. French. 
LaGrange, Julian T. Yager. 
LaGrange, J. Ballard Clark. 
Lancaster, J. E. Bobinson. 
Lancaster, Wm. Hemdon. 
Lancaster, W. B. Mason. 
Lancaster, Lewis L. Walker. 



Lebanon, John McChord. 
Lebanon, H. S. McElroy. 
Lebanon, P. K. McElroy. 
Leitchfield, W. H. Logan. 
Lexington, Chester D. Adams. 
Lexington, John B. Allen. 
Lexington, Jos. S. Botts. 
Lexington, F. A. Bullock. 
Lexington, J. B. Bush. 
Lexington, Lyman Chalkley. 
Lexington, Wm. Bogers Clay.* 
Lexington, Bichard J. Colbert. 
Lexington, W. O. Davis. 
Lexington, J. Keene Daingerfield. 
Lexington, H. T. Duncan, Jr. 
Lexington, J. A. Edge. 
Lexington, James Nathan Elliott. 
Lexington, Gray Falconer. 
Lexington, J. T. Farmer. 
Lexington, John H. Flood. 
Lexington, Clinton M. Harbison. 
Lexington, W. C. G. Hobbs. 
Lexington, George Allison Holland. 
Lexington, George B. Hunt. 
Lexington, E. L. Hutchinson. 
Lexington, C. F. Kelly. 
Lexington, Charles Kerr.* 
Lexington, W. P. Kimball. 
Lexington, W. T. Laflferty. 
Lexington, E. L. McDonald. 
Lexington, H. B. Miller. 
Lexington, Jesse I. Miller. 
Lexington, Wallace Muir. 
Lexington, B. L. Northcutt. 
Lexington, John B. Shannon. 
Lexington, Geo. W. Vaughn. 
Lexington, J. Craig Shelby. 
Lexington, Harry Staples. 
Lexington, B. C. StoU. 
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Lexington^ W. L. Summers. Louisville, 

Lexington, A. B. Thomason. Louisville, 

Lexington, Grover 0. Thompson. Louisville, 

Lexington, Linzy O. Thompson. Louisville, 

Lexington, Matt S. Walton, Jr. Louisville, 

Lexington, Geo. C. Webb. Louisville, 

Lexington, S. M. Wilson. Louisville, 

Lexington, S. S. Yantis. Louisville, 

Lexington, Ward Yager. Louisville, 

Lexington, Hogan Yancey. Louisville, 

Lexington, King Swope. Louisville, 

Lexington, J. Owen Beynoids. Louisville, 

Lexington, A. M. Hall. Louisville, 

Lexington, David C. Hunter. Louisville, 

Lexington, Va., James Quarles. Louisville, 

London, Hiram J. Johnson.* Louisville, 

London, Wm. Lewis. Louisville, 

Louisa, C. F. See, Jr. Louisville, 

liouisa, 0. L. Miller. Louisville, 

Louisville, Laf on Allen.* Louisville, 

Louisville, Eugene B. Attkisson. Louisville, 

Louisville, D. B. Bailey. Louisville, 

Louisville, W. E. Baldwin. Louisville, 

Louisville, H. S. Barker. Louisville, 

Louisville, S. L. Barber. Louisville, 

Louisville, Thos. A. Barker. Louisville, 

Louisville, John W. Barr, Jr. Louisville, 

Louisville, Alex G. Barret. Louisville, 

Louisville, John B. Baskin. Louisville, 

Louisville, Mark Beauchamp. Louisville, 

Louisville, Arthur B. Bensinger. Louisville, 

Louisville, B. W. Bingham. Louisville, 

Louisville, Samuel S. Blitz. Louisville, 

Louisville, Percy N. Booth. Louisville, 

Louisville, Eli H. Brown. Louisville, 

Louisville, Helm Bruce. Louisville, 

Lopisville, Wm. Marshall BuUitt. Louisville, 

Louisville, A. T. Bnrgevin.* Louisville, 

Louisvlle, George L. Burton. Louisville, 



G. K. Byers. 
Geo. D. Caldwell. 

A. J. CarrolL 
Charles Carroll. 
Ellerbe Carter. 
Graddy Cary. 

D. B. Castleman. 
John H. Chandler. 
Wm. F. Clarke, Jr. 
J. Verser Conner. 
Attilla Cox, Jr. 
Wm. W. Crawford. 
W. Pratt Dale. 
John J. Davis. 
W. W. Davies. 
W. J. Dean. 
W. B. Dixon. 
J. J. Donahue. 
John C. Doolan. 
W. L. Doolan. 
N. H. Dosker. 
Frank M. Drake. 
James B. Duffio. 
Albert C. Dulaney. 
George DuBelle. 
Wm. B. Eagles. 
Davis W. Edwards.* 
S. W. Eskew. 
Walter Evans.* 
George L. Everbach. 

B. H. Farnsley. 
J. F. Fairleigh. 
Wm. Field.* 

H. B. Fleece. 
Fred Forcht, Jr. 
J. W. Fowler, Jr. 
William Furlong. 
James Garnett. 
Morris B. Gifford. 
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Louisville, W. C. Goodwyn. 
Loaisville, Bobert O. Gordon. 
lionisyille, Thos. B. Gordon.* 
Louisville, L. D. Greene. 
Louisville, James P. Gregory. 
Louisville, W. V. Gregory. 
Louisville, Charles S. Grubbs. 
Louisville, Bobert J. Hagan. 
Louisville, Lee Hamilton. 
Louisville, Elwood Hamilton. 
Louisville, W. O. Harris, Jr. 
Louisville, John P. Haswoll. 
Louisville, J. Blakey Helm. 
Louisville, Boy Helm. 
Louisville, T. K. Helm. 
Louisville, John G. Heybum. 
Louisville, Edward G. Hill. 
Louisville, M. J. Holt. 
Louisville, Claude Hudgins. 
Louisville, A. P. Humphrey. 
Louisville, Churchill Humphrey. 
Louisville, E. P. Humphrey. 
Louisville, Henry M. Johnson. 
Louisville, E. S. Jouett. 
Louisville, Wm. S. Kammerer. 
Louisville, John S. Kelley, Jr. 
Louisville, Samuel B. Kirby. 
Louisville, Edw. G. Klemm. 
Louisville, Alfred C. Krieger. 
Louisville, William Krieger. 
Louisville, J. S. Laurent. 
Louisville, Joseph Lazarus. 
Louisville, Joseph M. Lee. 
Louisville, Howard Lee. 
Louisville, Emanuel Levi. 
Louisville, Leon P. Lewis. 
Louisville, Kendriek B. Lewis. 
Louisville, Walter P. Lincoln. 
Louisville, M. M. Logan. 



Louisville, B. C. Logan. 
Louisville, John Marshall. 
Louisville, Thomas C. Mapother. 
Louisville, E. J. McDermott. 
Louisville, B. A. McDowell. 
Louisville, J. S. McElroy, Jr. 
Louisville, H. E. MeElwain, Jr. 
Louisville, Harry L. Means. 
Louisville, Wm. F. McMurry, Jr. 
Louisville, Charles G. Middleton., 
Louisville, Perry B. Miller. 
Louisville, Bobert N. Miller. 
Louisville, Shackelford Miller. 
Louisville, Charles W. Milner. 
Louisville, Wm. A. Miniham. 
Louisville, D. T. Mitchell. 
Louisville, Charles H. Moorman.* 
Louisville, J. Morton Morris. 
Louisville, H. H. Nettleroth. 
Louisville, J. Van Norman. 
Louisville, Wm. A. Northcutt. 
Louisville, Matt O'Doherty. 
Louisville, Charles F. Ogden. 
Louisville, Merit O'Neal. 
Louisville, Beckham Overstreet. 
Louisville, J. D. Peeler. 
Louisville, Arthur Peter. 
Louisville, Charles T. Bay. 
Louisville, S. M. Bussell. 
Louisville, Arthur M. Butledge. 
Louisville, D. A. Sachs, Jr. 
Louisville, F. M. Sackett. 
Louisville, Grover G. Sales. 
Louisville, John.M. Scott. 
Louisville, Andrew M. Sea, Jr. 
Louisville, Louis Seelbach, Jr. 
Louisville, Alfred Selligman. 
Louisville, Jos. Selligman. 
Louisville, C. B. Seymour.* 
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Lonisyille, Sidney Smith. 
Louiflville, Emile Steinf eld. 
LouiBville; J. T. E. Stites. 
Louisville^ John Stites. 
Louisville, James W. Stites. 
Louisville, F. P. Straus. 
Louisville, John G. Strother. 
Louisville, Charles T. Sutt. 
Louisville, George Gary Tabb. 
Louisville, M. H. Taylor. 
Louisville, W. W. Thum. 
Louisville, H. J. Tilf ord. 
Louisville, E. F. Trabue. 
Louisville, Bobt. F. Yaughan* 
Louisville, Benj. D. Warfield. 
Louisville, Benj. F. Washer. 
Louisville, Boyee Watkina. 
Louisville, William W. Watta. 
Louisville, J. B. Weaver. 
Louisville, Louis B. WeUew 
Louisville, O. A. Wehle. 
Louisville, Muir Weissinger. 
Louisville, A. E. Willson. 
Louisville, John L. Woodbury. 
Ludlow, John T. Murphy. 
Madisonville, William J. Gox. 
Biadisonville, J. F. Gordon. 
Madisonville, Maurice K. Gordon. 
Madisonville, Jerrold A. Jonami. 
Madisonville, Buby Laffan. 
Madisonville, G. J. WaddiU. 
Madisonville, Virgil Y. Moere. 
Manchester, A. T. W. Manning. 
Manchester, D. T. Lyttle. 
Manchester, W. W. Bawlinga. 
Marion, John W. Blue. 
Marion, A. G. Moore. 
Marion, G. S. Nunn. 
Mayfield, O. H. Brooks. 



Mayfield, Clyde Burnett. 
Mayfield, Bunk Gardner. 
Mayfield, W. H. Hester. 
Mayfield, M. B. Holifield. 
Mayfield, F. M. Martin. 
Mayfield^ J. £. Bobbins. 
Mayfield, ,B. G. Bobbins. 
Mayfield, Jos. H. Weaks. 
Mayfield, James T. Webb. 
Mayfield, W. H. Wyman. 
Maysville, Le Wright Browning. 
Maysville, A. M. J. Cochran.* 
Maysville, Allen D. Cole. 
Maysville, James M. Collins. 
Maysville, Chas. L. Daly. 
Maysville, C. D. Newell.* 
Maysville, S. F. Beed. 
Maysville, W. H. Bees. 
Maysville, Thos. D. Slattery. 
Maysville, E. L. Worthington. 
McKee, G. P. Moore. 
Middlesboro, T. G. Anderson. 
Middlesboro, Wm. E. GabelL 
Middlesboro, L. F. Debusk. 
Middlesboro, J. E. Evans. 
Middlesboro, John Howard. 
Middlesboro, J. L. Manring. 
Middlesboro, M. H. Bhorer. 
Middlesboro, Charles A. Wood. 
Morehead, James Clay. 
Morehead, Elijah Hogge. 
Morehead, AJUe W. Young. 
Morganfield, G. D. Allen. 
Morganfield, H. D. Allen, Jr. 
Morganfield, G. L. Drury. 
Morganfield, L. G. Flournoy. 
Morganfield, L. G. Flournoy, Jr. 
Morganfield, W. T. Harris. 
Morganfield, E. B. Morton. 
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Morganileld, Thos. S. Waller, Jr. 
Morgantown, Nat T. Howard. 
Mt. Sterling, Lewis Apperson. 
Mt. Sterling, B. A. Ohiles. 
Mt. Sterling, Charles D. Gmbba. 
Mt. Sterling, A. A. Hazelrigg. 
Mt. Sterling, John A. Jndy. 
Mt. Sterling, Boy G. Kern. 
Mt. Sterling, C. W. Nesbit. 
Mt. Sterling, H. B. Prewitt. 
Mt. Sterling, Earl W. Sen£F. 
Mt. Sterling, W. B. White. 
Mt. Sterling, John G. Winn. 
Mt. Sterling, Bobert H. Winn. 
Mt. Vernon, L. W. Bethnrum. 
Mt. Vernon, C. C. Williams. 
Munfordville, C. B. Carden. 
Munfordville, D. A. McCandless.* 
Munfordville, H. A. Watkins. 
New Castle, J. Wirt Turner. 
Newport, Aubrey Barbour. 
Newport, A. M. Caldwell.* 
Newport, Thos. P. Carothers. 
Newport, L. J. Crawford. 
Newport, Matt Herold. 
Newport, J. M. Lassing. 
Newport, Brent Spence. 
Newport, Otto Wolflf. 
Newport, Chas. W. Yungblut. 
Nicholasville, N. L. Bronaugh. 
Nieholasville, John H. Welsh. 
Olive Hill, H. L. Woods. 
Owensboro, E. B. Anderson. 
Owensboro, H. A. Birkhead. 
Owensboro, T. F. Birkhead. 
Owensboro, La Vega Clements. 
Owensboro, J. A. Dean. 
Owensboro, John A. Dean, Jr. 
Owensboro, W. T. Ellis. 



Owensboro, B. M. Holland. 
Owensboro, Tanner W. Jett. 
Owensboro, Floyd Laswell. 
Owensboro, Wilbur K. Miller. 
Owensboro, W. H. Bobinson. 
Owensboro, Wm. P. Sandidge. 
Owensboro, Bichard H. Slack. 
Owensboro, B. W. Slack. 
Owensboro, L. P. Tanner. 
Owensboro, C. W. Wells. 
Owensboro, G. S. Wilson. 
Owenton, J. W. Cammack. 
Owenton, John W. Douglas. 
Owenton, B. C. Ford. 
Owingsville, G. C. Ewing. 
Paducah, L. B. Alexander. 
Paducah, W. A. Berry. 
Paducah, W. P. Bradshaw, Jr. 
Paducah, James Campbell, Jr. 
Paducah, W. V. Eaton. 
Paducah, D. H. Hughes. 
Paducah, John K. MiacDonald, Jr. 
Paducah, W. A. Middleton. 
Paducah, J. D. Mocquot. 
Paducah, A. M. Nichols. 
Paducah, J. B. Nichols. 
Paducah, W. Mike Oliver. 
Paducah, B. M. Philley. 
Paducah, W. M. Beed. 
Paducah, Boscoe Beed. 
Paducah, Charles K. Wheeler. 
Paducah, James G. Wheeler. 
Paducah, C. C. Wheeler. 
Paintsville, J. F. Bailey.* 
Paintsville, Fred Howes. 
Paintsville, A. J. Kirk. 
Paintsville, J. K. Wells. 
Paris, George B. Batterton. 
Paris, Virgil Chapman. 
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Paris, Emmet M. Dickson. 
Paris, David D. Cline. 
Paris, Denis Dundon. 
Paris, O. T. Hinton. 
Paris, H. C. Howard. 
Paris, J. M. O'Brien. 
Paris, Bobert C. Talbott. 
Paris, John J., Williams. 
Pikeville, Andrew E. Auxier. 
Pikeville, W. W. Barret. 
Pikeville, J. E. Childers.* 
Pikeville, B. H. Cooper. 
Pikeville, T. H. Harman. 
Pikeville, J. P. Hobson, Jr. 
Pikeville, J. B. Johnson, Jr. 
Pikeville, J. J. Moore. 
Pikeville, W. K. Steele. 
Pine Knot, H. M. Cline. 
Pineville, William Ayres. 
Pineville, W. T. Davis. 
Pineville, James M. Gilbert. 
Pineville, G. J. Jarvis. 
Pineville, James H. Jeffries. 
Pineville, Martin T. Kelly. 
Pineville, William Lowe. 
Prestonsburg, B. F., Combs. 
Prestonsbnrg, Joseph D. Harkins. 
Prestonsburg, Wm. fl. Layne. 
Prestonsburg, B. M. James. 
Prestonsburg, W. W. Williams.* 
Princeton, John C. Gates. 
Providence, J. C. Cannaday. 
Bichmond, A. B. Burnam, Jr. 
Bichmond, John C. Chenault. 
Bichmond, B. C. Oldham. 
Bichmond. Stephen D. Parrish. 
Bichmond, W. B. Shackelford.* 
Bichmond, J. A. Sullivan. 
Bichmond, E. S. Wiggins. 



Bussellville, Wesley V. Perry. 
Bnssellville, Oscar M. Smith. 
Bussellville, Mrs. Miriam O. Steven- 

son. 
Bussellville, Coleman Taylor. 
Salyersville, Augustus Arnett. 
Salyersville, D. W. Gardner.* 
Salyersville, D. Glenn Sublett. 
Sandy Hook, J. B. Hannah. 
Scottsville, Thurman B. Dixon. 
Scottsville, John H. Gilliam.* 
Scottsville, W. D. Gilliam. 
Scottsville, Noel F. Harper. 
Shelbyville, E. B. Beard. 
Shelbyville, Chas. C. Marshall.* 
Shelbyville, John K. Todd. 
Shelbyville, Geo. L. Willis. 
Shelbyville, Geo. T. Willis, Jr. 
Shelbyville, L. C. Willis. 
Smithland, Chas. Ferguson. 
Somerset, B. J. Bethurum. 
Somerset, B. L. Brown. 
Somerset, James Denton. 
Somerset, H. C. Kennedy.* 
Somerset, Virgil P. Smith. 
Springfield, Joseph Polin. 
Springfield, J. H. McChord. 
Springfield, W. C. McChord. 
Springfield, I. H. Thurman.^ 
Stanford, K. S. Alcorn. 
Stanford, George D. Florence. 
Stanford, P. M. McRoberts. 
Stanford, J. B. Paxton. 
Stanford, J. N. Saunders. 
Stanton, A. T. Stewart. 
St. Louis, Mo., S. Mayner Wallace. 
St. Louis, Mo., Selden P. Spencer * 
Sturgis, P. H. Winston. 
Taylorsville, L. W. Boss. 
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Tompkinsville, J. C. Carter.* 
Uniontown, Y. L. Spalding. 
Yaneeburg, W. C. Halberi.^ 
YersailleSy Charles M. Harrii. 
YersailleSy David J. Howard. 
Yersailles, Will B. Jesse. 
Yersailles, Field MeLeod. 
YersalUes, H. A. Sehoberth. 
Yersaillea, D. L, Thomtoii. 
Yersailles, E. M. Wallace. 
Washington, D. C, Woodrow Wilson. 
West Liberty, W. W. Gardner. 
West Liberty, L. Y. Bedwine. 
Whitesbnrg, B. Monroe Fields. 
Wicklijffe, Henry F. Tumor. 
Williamsburg, H. L. Bryan 



Williamsburg, H. C. Gillis. 
Williamsburg, B. S. Bpse.* 
Williamsburg, A. T. Siler. 
Williamsburg, H. H. Tye. 
Williamstown, C. C. Adams. 
Winchester, J. H. Benton. 
Winchester, Y. W. Bush. 
Winchester, Stephea T. Davis. 
Winchester, John H. Gardner. 
Winchester, J. S. Hays. 
* Winchester, J. Smith Hays, Jr. 
Winchester, J. T. Metcalf. 
Winchester, Herbert H. Moore. 
Winchester, D. L. Pendleton. 
Winchester, Charles F. Spencer. 
Wiocbester, J. M. Stevenson* 
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COMMITTEES 1922-1923. 

Committee on New Members. 

Clinton M. Harbeson, Chairman, Lexington, Ky. 
1st District — J. D. Mocqnot, Padncah. 



2d ' 


* J. M. Yeaman, Henderson. 


3d ' 


' Hubert Meredith, Greenville. 


4th ' 


' 0. M. Mather, Hodgenville. 


5th ' 


' J. T. B. Stites, Louisville. 


6th ' 


* Ulie J. Howard, Covington. 


7th. ' 


' Judge J. P. Hobson, Frankfort. 


8th ' 


' K. S. Alcorn, Stanford. 


9th ' 


• B. T. Caldwell, Ashland. 


10th ' 


' T. H. Harman, Pikeville. 


11th ' 


' D. Y. Lytle, Harlan. 



Investigating Committee. 

T. L. Edelen, Frankfort, Chairman. 

W. L. Porter, Glasgow. 

Judge Shackelford Miller, Louisville. 

George DnEelle, Louisville. 

Judge J. H. Hazelrigg, Frankfort. 

L. J. Crawford, Covington. 

W. P. Sandidge, Owensboro. 

Committee on Memorial to Mr. John G. Carlisle. 

Judge Alex P. Humphrey, Chairman, 

Louisville. 
S. B. Rouse, Covington. 
Geo. C. Webb, Lexington. 
M. C. Swinford, Cynthiana. 
John F. Hager, Ashland. 
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Law Eefobm Committee. 

E. H. Winn, Mt. Sterling, Chairman 

H. S. McElroy, Lebanon. 

Hugh Eiddell, Irvine. 

Wm. L. Wallace, Frankfort. 

E. C. Simmons, Covington. 

J. E. Eobbins, Mayfield. 

T. K. Helm, Louisville. 

Membership Committee. 

S. S. Willis, Ashland, Chairman. 

Judge Ben Dishman, Barbourville. 

Judge J. F. Gordon, Madisonville. 

Jay Harlan, Danville. 

T. P. Carothers, Newport. 

V. H. Baird, Glasgow. 

Thomas D. Theobald, Grayson. 

Necrology Committee. 

W. P. Kimball, Chairman. 
John D. Carroll, Frankfort. 
J. Verser Conner, Louisville. 

Trial Committee. 

W. W. Thum, Chairman. 
John K. McDonald, Paducah. 
H. A. Watkins, Munfordville. 
Aubrey Barbour, Newport. 
A. E. Burman, Jr., Eichmond. 
Denis Dundon, Paris. 
LeWright Browning, Maysville. 
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Committee on Legal Education and Admission 
TO THE Bab. 

W. V. Perry, Eussellville, Chairman. 

Frank Carr, Fnlton. 

Wm. E. CabeU, Middlesboro. 

E. G. Williams, Covington. 

H. C. Ford, Georgetown. 

John D. Eodes, Bowling Green. 

Churchill Humphrey, Louisville. 
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